The Report of the

Ohio
CﬂmmiSSiﬂn

on

rac e

alrness

Clommissioned

S llPl‘E me

Court

7 and the OQhio State Bar Association

O5BA




The Report of the
Ohio Commission on Racial Fairness

-©1999
Ohio Commission
on Racial Fairness



The Ohio Commission on
Racial Fairness

Final Report

Table of Contents

Dedication

Commission Members

Acknowledgments

J{3Xeq070 11 To11 1) 1 RRURR OO OO PPOISPITROIRt 1
PUbLC HEATINES ....veveeveerieiencrtiniereireetiststet it ss st eb st s 6
Judges’ and Attorneys’ PErCePtions..........coeeinieeeieniersrncnensistsesisssniscicsnssnes 10
Employment and Appointment Practices in the Courts.........c.coviciiieiiiiniiiines 19
JUDY ISSUES ...coecevniieiiiiiiecnnentetet et ettt s b n 30
Criminal Justice and SENteNnCiNg.........ccecvveeceeeriiniissienseierinisininresrsesinassesas e 36
LaW SCROOIS.....cueiiiieiee ettt s sr s sss b e s e s st e e s n s st e e s sees 56
INEEIPIELET SEIVICES ...c.vvviririiiiiiititetererett et en st ne 68
CONCIUSION ...ocuveereeneeeereeaeserreesesntesessasssnesasessessesstessessessssrsesssssassassasssssasunesssasseassnss 73
BNANOLES. ... .c.vieveireerreesieeeresaeeeseeceeresreeeesreenesnesassba s a e b s saaesa e b e b e ar e e rb e s ba e s e naanses 75
APPENAIX L it 79

APPENAIX IL...viiiiieieceniciiriicicicec et 82



DEDICATION

Any effort to examine an area as controversial as racial fair-
ness in an institution as all-encompassing as our legal system
does not just happen. Someone has to have the vision to see
the need. Anindependent judicial system is fundamental to
our democratic system of government. Fairness is funda-
mental to our system of justice. The Ohio Commission on
Racial Faimess owes its existence to three individuals.

Judge Carl J. Character determined that there was a need to
review the complaints of those who sincerely believed that
they were unable to receive justice from our state’s legal sys-
tem. Judge Character, past president of the National Bar
Association, heard the complaints of many lawyers of color
who sometimes felt that, institutionally, the cards were stacked
against them. As a practicing attorney, and later as a judge of
the Cuyahoga County Court of Common Pleas, he frequently
found himself in situations that caused him to wonder if these
laments were based in fact.

Judge Character became aware that in other states, including
New York, New Jersey, Florida and Minnesota, commis-
sions of inquiry were examining the issues of racial faimess.

Judge Character became convinced that Ohio should under-
take the same type of review. To that end he initiated a num-
ber of conversations with the Chief Justice of the Supreme
Court of Ohio, Thomas J. Moyer.

Efforts to reform and improve Ohio’s legal system mark Chief
Justice Moyer’s tenure as Ohio’s top judge. He continually
spearheads efforts by the Ohio Supreme Court to present an
accurate image of the legal profession in the eyes of the pub-
lic. He has insisted that the public’s concerns about the legal
system be addressed. These concems include integrity, qual-
ity and fairness in the delivery of legal services and legal edu-
cation in Ohio.

It is not surprising, then, that Judge Character found in Chief
Justice Moyer a willing ear for his concerns about the public’s
perception of the faimess of Ohio’s legal system. After talk-
ing to community leaders across the state, Chief Justice Moyer
concluded that the level of public concern on this issue was
sufficient to warrant a full-scale investigation.



With great care, the chiefjustice recruited the partnership of
the Ohio State Bar Association and assembled the member-
ship of this Commission to examine the pertinent issues.
Among those recruited was Attorney James M. Kura, are-
nowned criminal defense attorney and the state’s public de-
fender. Jim brought a unique perspective and an uncommon
energy to this Commission’s work. No task was too large
or too small for Jim to tackle. He favored the Commission
with his incisive observations and his keen sense of what
was right and what was wrong, a sense honed by years of
working for those whose concerns and issues were most
likely to receive little or no attention.

Jim Kura was one of this Commission’s hardest working
members. He chaired the subcommittee that explored the
important issues facing people of color in the state’s criminal
justice system. We continued to benefit from his hard work
long after he was diagnosed with terminal cancer. Jim con-
tinued to believe in the need for this Commission and to work
for its successful completion until the day he died.

The vision and the efforts of these three men informed and
shaped the efforts of the Ohio Commission on Racial Fair-
ness. They supported the Commission’s approach to the
issues it confronted in an even-handed, deliberate way. They
demanded that the Commission accept nothing at face value.
They required that the Commission examine every allega-
tion—those suggesting the propriety of the status quo and
those outlining the need for change—with the same dispas-
sionate eye.

We dedicate this final report to the commitment to fair-
ness of these three men and to the memory of our friend
and colleague, James M. Kura.
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INTRODUCTION

Reviewing the Fairness
of Ohio’sLegal System

The Ohio Commission on Racid Fairnesswas created asthe
joint initigtive of the Ohio State Bar Association and the Su-
preme Court of Ohio. The Court and the State Bar presented
the Commission with the following mandate:

“..to identify racid bias where it exids and propose
methodsfor dimineting it from thelegd professon and
thejudice sygem. Thiswill indude gathering informa
tion about the perception and redlity of disparate trest-
ment towards African-Americans, Hispanics, Native
Americans and Asan-Americans, and recommending
methods of addressng and diminating those percep-
tionsand redlities.

The commission is charged to: (1) sudy every aspect
of the gate court sysem and the legd professon to
ascartainthemanner inwhich African-Americans His
panics, Native Americans and Asat-Americans ae
perceived and treated as parties, victims, lawyers,
judges and employees, (2) determine public percep-
tionsof farnessor lack of farnessinthejudica system
and legd professon; and (3) make recommendations
on needed reforms and remedid programs.

To complete itsmisson, the commisson may sudy:

- avil, cimind, juvenile and family law issues

- the bail process

- jury sdlection

- sentencing practices

- date statutes and rules of court

- employment and contracting practices inthe
court system

- courthouse perceptions and treetment of litigants,
witnesses, victims and attorneys

- fee-generating court gppointments

- law school admissons and retention

- atorney admisson and discipline

- judicia sdlection and dection

- professiond opportunity and development in the
legd professon .”



The Public Hearings

The Commission took the position that itsinitia task wasto
determine how Ohioans felt about their legd system; to
establish how fair it was perceived to be. In order to carry
out this part of the charge, the Commission felt it wasim-
perative that those perceptions be heard directly from the
citizens of the state of Ohio. The Commission wanted to
know not only their actual experiences, but also their per-
ceptionsand concernswith Ohio’slega system. The Com-
mission determined that the best way to gather the informa-
tion was through public hearings held strategicdly around
the state. Those hearings occurred over the course of 10
weeksin thefall of 1994.

The stes for the public hearings were selected carefully to
reflect not only the racid but also the other diverse factors
that distinguish Ohio. Public hearingswere held in locations
that had high concentrations of minority populations and in
those where minority populations were nearly non-existent.
The Commission received public testimony in areas of the
gate in which significant portions of the population did not
gpesk English astheir first language. The Commission heard
from citizens who reside in large cities and small towns, as
well as from those who reside in areas of the state that are
rurd in character.

Indl, the Commisson hdd 12 public hearingsat 10 Stesacross
the date;

Akron
Athens
Cincinnati
Clevdad
Columbus
Dayton
Lima
Loran
Toledo

Y oungstown

The public hearings were generdly well-attended and re-
ceived the active attention of broadcast and print journal-
igts. Asaresult, the experiences of many of Ohio’scitizens
regarding questions of race, fairness and the legal system
received a wide audience across Ohio.



The Commission’s Focus

The dtories that the Commission heard at these hearings
ranged from the questionable to the certifiably outrageous.
They were often emotiona and frequently thoughtful. After
traveling throughout the gtate, the Commission recognized
that many of Ohio's citizens, particularly its minority citi-
zens, harbor serious reservations about the ahility of Ohio's
current legd system to befair and even handed in its trestment
of dl of the sat€' sresdentsregardiess of race.  Asthe hear-
ings progressed, it became increesingly dear that, no matter
what empirica datawas developed, it would be necessary to
develop recommendations that effectively addressed the dis-
trust reflected in these perceptions.

The individuds who made up the Commission came from di-
verse racid, gender, professond and political backgrounds.
They were joined, however, in their common desire to assure
that dl Ohiocansare afforded their rights under the conditutions
of thisstateand of thisnation. They were committed to making
surethat the guarantees of equal justice and due process under
law contained in those documents are there for dl of our aiti-
zens, regardiess of racid background.

The public hearings highlighted and confirmed one of theini-
tid theoriesheld by the Commission. Ohio’ seffort to provide
alegd sysemthat isfair to dl of itscitizensis complicated by

very srong beliefsin both the white and minority communities
asto the current system’ s ability to ddliver justice.

As the research indicates, the Commission found an enor-
mous chasm between the perceptionsof our state' s mgjority
and minority communities on thisissue. Whites were prone
to believe tha the current system was fundamentdly fair.
Membersof the Sat€ svarious minority communities, in large
measure, found sgnificant barriersto fairnessin Ohio’ scourts,
legd educationd ingtitutions and legd employment opportu-
nities

The Commission beganitswork aware of thefact that anum-
ber of other smilar efforts were underway or completed in
dates across the country. Although the Commission recog-
nized that unique issues existed in Ohio, a review of the in-
terim and find reports issued by the other states engaged in
the same inquiry dlowed the Commission to conclude that
many, indeed the vast mgjority, of the issues that were identi-
fied were the same as other states.



Implications of the
Commission’s Work

The Commission decided to maximize the use of Satereports
and other scholarly work and apply the lessons learned else-
where, wherever appropriate, to the experience in Ohio.

Some obvious areas of inquiry may appear to be omitted. In
many cases those omissons are purposeful. The Commis-
son had to set priorities and make choices to concentrate
efforts in those areas where it was mogt likely to accomplish
the most meaningful impact.

Inthe review of the available literature, the Commission con-
cluded that the perception of unfairness, regardiess of empiri-
ca evidence, was such animpediment to fairnessthat the god
of addressing the perception required action. The Commis-
sion made a conscious decision to recommend such actions,
recognizing that to do so may subject it to criticism. It isthe
Commission’s view that these recommendations will return
much more than they will cost in the increased confidence in
the overdl fairnessin our lega system.

The Commission acknowledges that there are many things
that Ohio'slegd system does reasonably well in assuring fun-
damentd fairnessto dl of itscitizens. This report attemptsto
underscore some of the most prominent of those efforts.

However, the Commission believesthat its primary obligation
isto point out those areas where our state’ slegal system can
improveits performance and, wherever possible, recommend
means thet are least invasive or radicd.

The Commission is cognizant of the cogsinvolved in any ef-
forttoreform. Costswere considered, but they were not the
driving congderation in Commisson recommendations.

The Commission adopted a pragmatic approach. Much
thought went into identifying the entity or individua respon-
shble for implementing each recommendation and into deter-
mining the likelihood of implementation. In some ingtances,
however, recommendationswereincluded s mply becausethe
Commission concluded that they needed to be made— even
if implementation is not likely in the near term.



The Commission believesthat thisreport providesthe basis
for ongoing examination of, dialogue about, and meaningful
improvement in the way the issue of race is addressed in the
courthouses, law offices, law schoolsand other legd venues
throughout our great state.

The report itself may appear quite spare, given the time we
havetaken to produceit. The action taken by the Commis-
gon to limit the verbage of this report is ddiberate. We
want thiswork to be readable by and accessibleto all of the
citizens of this state and elsewhere, not just to researchers
and academics.

We note, however, that what we have doneisonly aninitia
step. Our work brings us to conclude that, in this area of
endeavor, success is not adegtination. It isajourney.



PUBLIC HEARINGS

Oneof theinitia tasksundertaken by the Commissonwas
the scheduling of public hearingsthroughout the state. The
Commission wanted to hear directly from citizens, includ-
ing persons of color and other minoritiesto ascertain their
experiences with and perceptions of the lega system.

The hearings were hed in the following cities on the fol-
lowing detes.

Columbus
September 16 - 17, 1994

Dayton
September 24, 1994

Y ounggown

October 1, 1994
Athens

October 8, 1994

October 15, 1994
Toledo

October 27, 1994
Akron

October 29, 1994
Lima

November 5, 1994
Loran

November 12, 1994
Cleveland

November 18-19, 1994

One phrase that can best summarize the volumes of testi-
mony isthe anonymous quotation that “the only placewhere
you find judice in the Hdlls of Judtice isin the hals”

Mogt of those appearing before the Commission were
convinced that our judicid system is biased in favor of
white, wedlthy citizens and againgt those of color and lim-
ited means. This perception goes beyond the court sys-
tem itsdlf.



Many of the complaints the Commission heard were di-
rected toward law enforcement, an integrd part of the
legd sysem. The perception isthet thisis dl part of the
same system.

Witnesses in nearly dl of the Stes told of being stopped
by the police for no apparent legal reason, only because
of their color. (One black professond in Cleveland told
of being detained and accused of car theft Smply because
he was driving an expengve foreign car. The police as-
sumed that it was solen.  He opined that this would not
have happened had he been white.)

The Commisson aso heard repeated testimony of racid
prgudicein arrests. Many witnesses aleged that the per-
centage of black males under 25 arrested is inappropri-
ately disproportionate to their percentage of the popula-
tion.

The digrugt of lawv enforcement was expressed in the
poignant comment made by a black witness in Dayton.
“I’m judged before | even go to court. I’'m judged before
you even pull me over and frisk me. I’'m judged because
of what you see; not because of what | did.”

The lack of trust in our law enforcement system carries
over into the court system itsdf. A womean in Lima ob-
served that, “Equal justicefor too long has placed people
at themercy of the persondity of the person onthe bench.”

A number of witnesses remarked that upon coming to
court, minority citizensare met by aseaof whitefaces, —
the arresting officer, the court clerk, the defense attorney,
the prosecutor and findly the judge. The Commission
heard over and over again that no people of color were
observed.

A witness in Athens sad, “They were dl friends. We
know that the white judge, white prosecutor and white
defense counsd go to the country club and golf together
and that the case was closed before it started.”

A high levd of disrus exigs. Ohio’s minority citizens
doubt that they will be treated fairly a any point during
ther judicid journey. Asonedated in Cincinnati, “Unless
you're blind and even if you are blind, you can hear the
dud treatment and inconsstency in the court systlem.”

Some witnesses directed their ire toward the white court-
gppointed attorneys or public defenders. Many of the
witnesses felt that these lawyers paid little or no attention
to their cases and that they were forced to plead guilty or



no contest to charges when they had not committed a
cime. One man from Ddaware ated that his public
defender plainly told him that a jury would not believe
him and s0 he pled guilty to a crime he did not commit
and spent four years in prison as a resullt.

A witness in Lima offered an emotion-packed account
of his college-educated son who was accused of break-
ing and entering. Even though the evidence was clear
that he did not cross the threshold of the home, and de-
Spite the fact that he had no prior arrests and convic-
tions, he was found guilty, given the maximum sentence
and denied shock probation. The witness stated that he
was certain that, had his son not been black, at the mog,
he would have been placed on probation.

The digparity in the sentences handed down was a con-

sigtent criticism directed toward judges. One witness
guoted aNationa Urban League study that found that a
young black malefirst offender wastwice aslikely to be
sentenced to prison or jail than awhite person convicted
of the same crime.

Judges were dso taken to task for their rudeness and
lack of sengtivity. A witnessin Akrontold usthet it was
“horrible the way the judge treated black people before
him. He taked down to them and laughed at them.”

A Columbus witness asked, “Who are your overseers?
Intheinner city, white police officerstdl you to moveon
and then when you get to court you' re dedling with white
judges and attorneys who don’'t seem to care. Where
there is no sengtivity or concern, there is no true jus-
tice”

Many of those testifying chalenged the Commission to
advocate change, to attempt to cure perceptions that
our judtice system lacks basic justice. Asweweretold
in Loran, “You have to change peopleé s minds. You
have to change the way people think.”

As suspicious as most of the withesseswere of thejus
tice system, they were gppreciativeof the Commisson's
effort to cometo their community and solicit and listen to
their views. Many of them were pessmidic as to the
likelihood of any meaningful change.

Even though some were frudtrated, they held out hope
that the Commission could initiate a didogue that could
begin to eradicate the perceptions of an unfair and bi-
ased judtice system.



Asweweretoldin Columbus, “ Weunderdand thewhere,
but what we would like to know is when. When will
judtice befor dl of us? When will justice reign with com-
plete sovereignty in the courtroom? When will race and
economic status take a back seat to fairness?’

Many valid concerns and reservations were expressed at
the hearings. The chdlenge before the Commissionisto
bring themto the attention of thosewho can addressthem.



JUDGES AND ATTORNEYS

PERCEPTIONS

The court system is among the most sacred inditutions in a
democratic system of government. It toucheseveryone. From
the CEO whose company isinvolved in abillion dollar merger
to the restaurant worker who isfighting an eviction or seeking
adivorce, each personturnsto and isinfluenced by the courts
many timesin alifetime. But each person sees adightly dif-

ferent court system; each experience is unique. Public per-

ception of the court system tends to be a reflection of the
court system’ s perception of the public. Arethe courtsahelp

or ahindrance, a purveyor of justice or acatalyst for greater
injustice, a system to set the world straight or a source of
confusion and ultimate rgjection?

Because they often enjoy certain privileges, lawyers, judges
and laypersons working in the court and legal system should
accept corresponding responsibility.  To agreet extent, they
control how the public feels about the courts.  Lawyers and
judges play aggnificant role in the public’s perception of the
objectivity of thelegd system and the resultant public respect
and confidence placed init. A system that is perceived by
someto beracialy biased can only lessen the confidence and
trust in the courts. Ultimatdy, a perception of bias could
weeken our democracy, thevery system judges and lawyers
are sworn to defend.

The Commission’s survey undertook to find out what it could
about the perceptions of the courts in this state. Do those
who work mogt closdly in the sysem seeit as having aracid
or ethnic bias? Before perceptions can be changed—if they
need to be—they must be understood. To that end, the sur-
vey authorized arange of activities to take a measure of the
Ohio courts, including a survey of judges and attorneys to
discover whether or not any biasexigsin this, the last decade
of the 20th century.

Commissionsthat “find out about” and report upon racid and
ethnic bias, perceptionsof lawyersand judges, and their views
of the lega professon are not new. Numerous State task
forceshavestudied racia and ethnicbias. Further, task forces
have been established in the First, Second, Third, Sixth and
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Ninth Federa Circuit Courtsand theD.C. Circuit Court. Like
these other concerned legal communities, Ohio has now be-
gun to evauate its court system and set a course for the next
century. This report and its recommendations are the first

steps.

The recommendations of the varioustask forcesfrom around
the country are Smilar to our own. The lack of minority rep-
resentation on the bench and bar is often mentioned; it isnoted
inthisreport asadisturbing trend. Increasing minority repre-
sentation isagod for which the entire legd system must con-
tinue to gtrive. The work has dready begun in other jurisdic-
tions, as these examples show:

. The Arizona Commission supported a con-
ditutional amendment, now passed, that mandates broader
diversty of membership in the trid and gppellate court ap-
pointment commissons.

. Connecticut, like Ohio, examined profes-
sond opportunity issues, including law schools and bar exam
matters, and reviewed the judicid sdection process for mi-
nority representation.

. Florida adopted legidation establishing the
composgtion of judicid nominating commissons, such as the
Commisson on Juvenile Justice, and requiring thet &t least one
of threemembersbe either afemale or amember of aracid or
ethnic minority group.

. InIndiana, the Judicid Nominating Commis-
sion sought out and appointed minority candidates for appd-
late-level judgeships.

Thus, the growing trend among many statesisto increase mi-
nority representation at al levels of the bar.

Reports of other states racid and ethnic bias commissions
have led to other types of legidation:

. The Oregon legidaure enacted a bill to es-
tablish certification of interpreters and to mandate a prefer-
ence for certified interpreters over the appointment of those
otherwise qudified.

. Thelllinois Generd Assembly created sub-
circuits in Cook County to increase minority representation
on the bench.

11



. Asareault of the Racia Commisson recom-
mendationsin Minnesota, al county and city attorneys re-
ceive mandated training on prosecuting crimes motivated by
bias.

Ohio dso recommends that judges, attorneys, and other court-
house personnd receive more education on racia and ethnic
biasissues and perception differences (see Recommendation
#5). Thisneed is supported by our own surveys, aswell as
the surveys and commission reports in other states, which
show a divergence of opinion between white and minority
attorneys. The Arkansassurvey for instance, indicated that
about 75 percent of black attorneys fed they are being ad-
versdy affected by discrimination; amuch smaler percentage
of white atorneys responded that such discrimination exigts.

As noted earlier, many states conduct diversty awareness
programs for judges, attorneys and other court personnel, a
recommendation that the Commission strongly endorses. A
few examplesinclude

. Nebraska has training for judges on diver-
sty and cultura awareness in the Nebraska courts.

. In New Jer sey, morethan 75 percent of the
judges have taken racid and ethnic diverdty programs and
courses offered at their judicia college each November.

. TheNew York Commission has conducted
public hearings throughout the state to educate non-judicia
employees about racia and ethnic bias.

Here, too, the public hearings of the Ohio Commission on
Racid Fairness have increased awareness by the courts, bar
and public about racid and ethnic bias issues.

Recommendation # 2 includes developing aforma meansto
receive complaints of racid bias. This recommendetion is
supported by these findings and follows the developmentsin
other states:

. The Alaska Commisson on Judicid Con-
duct for Judges includes a statewide human rights commis-
son to receive and act on such complaints.

. In Delawar e, complaints of bias can befiled
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ether with the state court administrator or with the Depart-
ment of Labor or state EEOC.

. In Michigan, personswho have complaints
can contact either the coordinator of the Access to Justice
Program within the Supreme Court administrative offices or
one of four regiond Supreme Court administretive offices.

Also induded in our Recommendation # 2 is an amendment
of Ohio’s code of conduct for judges and attorneys so that it
addressesissues of racid and ethnic bias. Again, thisisnot a
new or nove approach.

. The Colorado Judicid Code, for example,
was amended to State that ajudge should avoid impropriety
and the appearance of impropriety in dl activities and thet a
judge shdl not hold membership in any organization that the
judge knowsto practice invidious discrimination on the bass
of race, gender, religion or nationd origin.

. Hawaii’s Revised Code of Judicid Conduct
prohibits manifestations of biasor prejudice by ajudgeor the
judge' s gaff, and further places a duty on judges to require
lawyers appearing before them to refrain from manifesting
bias or prgudice. The Hawaii Code and comments further
prohibit expression of biasor preudice outsdeajudge sjud-
cid activities

. InWyoming, the Judicid Code providesthat
judges shdl require lawyers appearing beforethem to refrain
from manifesting bias or prejudice based on race againgt par-
ties, witnesses or others.

Severd dates haveincuded recommendationsregarding court
interpreters for non-English speaking persons involved with
the courts. Like Ohio'sRecommendation #6, dl of thevari-
ous dtate interpreter recommendations involve efforts to ac-
commodate personswho have limited knowledge of English.
Such efforts dso indude the availability of multilingua court
forms and brochures. Such increased access to our judicia
system gives non-English speaking persons a greeter sense
of indusion.

The Ohio Commission on Racid Fairness Report and itsrecommen-
dationsin connection with the judiciary and attorneys are not unique;
they echo those of many dates that have gone before us. They are
only thefirst step, but they are designed to lead to a better use of our
human resources and an increased perception thet thelegd systemiis
fartodl.

13



Resear ch and Findings

Judges

Surveys went to judges and attorneys throughout the Stete,
using mailing ligts of the Ohio State Bar Association and local
and minority bar associations. Questions probed the respon-
dents perceptions of racid bias in the legal profession, ca
reer advancement opportunities and trestment in courtroom
environments. Questions aso solicited responses on the ef-
fectiveness of forma and informad grievance procedures for
reporting problems attributed to racia bias.

A totd of 436 judges responded to the survey. The respon-
dentsfdl into the following categories:

Whites - approximately 96 percent

Minorities (AsangPecific Idanders, Blacks, His-
panics, Native Americans) - approximately three
percent

Unknown - one percent

Of the judges responding to the question of gender, approxi-
mately 83 percent were men and gpproximately 17 percent
were women. (Nine did not answer.) Aswith the atorneys
surveyed, the judges were questioned about their percep-
tionsof racid biasinther career development and in thetreet-
ment of peers, atorneys, witnessesand clientsin criminad and
civil cases. The surveysincluded questions on racid biasis-
suesin court environments and in court activities such asjury
sdection. Minority judges registered greater dissatifaction
than white judges about career advancement opportunities.
Do they fed connected in the “network”? Are they cha-
lenged in their positionsto get opportunities beneficid to their
careers? Minority judges were more dissatisfied than white
judges with the trestment of minorities in judicia processes
such as sentencing in crimind cases and financid settlements
incivil cases. Do they view ther jobs as burdensome inthe
crimind courts, sentencing many minority males to jal sen-
tences the judges cannot control ?

The questions aso included the extent to which racidly bi-
ased commentswere heard in the courtroom, especialy com-
ments about someone of aracia background different from
the judge reporting the comment.

Regardiess of ethnic background, judges perceived little ra-

cid biasin judicid processes such as jury sdection, setting
bal and professona etiquette. Among those who filed for-
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Attorneys

ma or informa grievances, most were satisfied with the re-
aults, and few judges perceived retdiation for their actions.

The sampleof attorneys surveyed camefrom lissdrawn from
the Ohio State Bar Association, minority bar associationsand
other attorney associations. A total of 2,339 attorneys re-
sponded to the survey, faling into the following categories:

Whites - 2,022 attorneys (86 percent)
Minorities - 317 attorneys (14 percent)
Asiang/Pacific Idanders - 16
Blacks - 278
Hispanics - 11
Native Americans - 0
Other Minorities- 12

Nearly 79 percent (78.6 percent) of thewhite attorneyswere
males, as were 55.8 percent of the minority attorneys. Re-
spectively, 74.8 percent and 50.5 percent of the white and
minority respondents were members of the Ohio State Bar
Association.

The attorneys responding represented a broad array of ca

reersin government, industry and private practice. Approxi-

mately 20 percent of the white attorneys and 25 percent of
the minority attorneys claimed their practices “rarely” or
“never” bring them into a sate court, while over 33 percent
of both sub-groups appear in a state court at least twice a
week.

One of the survey’s findings that replicates those of other
state commission reportsisthe congderable differencein how
whites and minorities — especidly blacks — perceive de-
grees and effects of racid bias.

. White and minority attorneys vary gresily in
their perceptionsof their career advancement chances.
White attorneys are much more satisfied with career
advancement possibilitiesthan are minority attorneys.

. Whiteand minority atorneysaso differ inthar
perceptions of the racid bias problems of minority
judges, attorneys, non-judicid court personnd and
litigants. White attorneys tended to perceive fewer
problems of racid bias than their minority colleagues
Saw.

. White attorneys are more likely than minor-
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ity attorneysto assumethereare at least asmany employment
and mentoring opportunities for minority atorneys as there
are for white attorneys.

. Both white and minority attorneys expressed the
opinion that minority attorneys are given hiring preferences
over “more qudified” white attorneys:

. Concerning civil and crimina cases, minority &ttor-
neys tended to be much more pessmidtic than white attor-
neys about the negative impact of being aminority defendant.

. In generd, minority atorneys were more likely than
white atorneysto view thejudicid system astreating minori-
ties unfairly—perhgps even gpplying a“ guilty until provenin-
nocent” standard.

When asked about courtroom environment factors, the vast
majority of minority and white atorneys agreed. Minority
attorneys, litigants, expert witnesses and lay witnessesare not
ingppropriately addressed and are not interrupted more than
their white counterparts. Most respondents claimed not to
have heard inappropriate comments or jokes about their race
inther presence by another attorney, judge or court person-
nel. However, many of the atorneys did say they frequently
heard inappropriate comments about another person’s
raceinther presence.

Although many attorneys reported hearing racia comments
of onesort or another, few filed ether formd or informal griev-
ancesof racid bias. Approximately 78 percent of the minori-
ties who filed informa grievances were very or somewhat
satisfied with the results of their actions, while 26 percent of
whiteswere somewhat or very dissatisfied. Twenty-nine per-
sons (22 whites and seven minorities) felt they wereretaiated
agang for their informa grievancefilings.

Mog of the atorneys, especidly the minority attorneys, ex-
pressed awareness of and dissatisfaction with court interpre-
tation services.

Onedidurbing finding Sandsout: while most white attorneys
expressed faith in the courts and the digtribution of justice,
minority attorneys expressed deep dissatisfaction.

Public hearing testimony, focus groups of atorneyssuch as Ohio State
Bar Association Board members and individua meetings between
judges and bar association officids aso reveded differing opinions
regarding the career opportunities of minoritiesin legd professonsin
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Recommendations

the state of Ohio. Many participants mentioned the declining
number of black judges dected to the bench in mgor cities
asadisturbing trend. In addition, thejudicia election process
was viewed by some as a chalenge if anti-racia bias incen-
tives are to be developed in court systems.

If the state of Ohio is to have the court system it deserves,
initiativesin promoting thefollowing stepsto achieve that god
are recommended:

1 The Supreme Court should establish an imple-
mentation task force on racial biasin the legal profes-
sion to consder and implement recommendations sug-
gested in thisreport, aswell asother methodsto eradi-
cate racial bias problems in the legal profession and
courts. Thetask force should be composed of judges, attor-
neys, law school deans, law students and lay citizens.

2. The Supreme Court should revise the Code of
Professional Responsibility similarly to the Code of Ju-
dicial Conduct, specifically Canon 3(B)(5) and (6). The
respongbility of attorneys and judges should be to avoid dl
behavior that tendsto denigrate public respect and confidence
inthe lega system, indluding avoiding discriminatory conduct
on the basis of any person’s race, gender, religion, nationa
origin, disability, age, sexud orientation or economic satus.
Therevisons should aso include the forma means of receiv-
ing complaints, investigating and disciplining judges and attor-
neys who engagein racidly biased language or behavior.

3. Bar associations and the Court should develop
mor e effective working relationships with minority at-
torneys, such as. (1) joint minority and bar association
career related activities; (2) joint sponsor ship of a cen-
tralized placement service tar geting the recruitment of
minor ity attor neysin privateindustry, government, firms,
non-profit organizations and law schools, and (3) the
availability of recruitment and job placement informa-
tion on the OSBA Web site and in other professonal
media and publication networks. Various bar associa-
tions, local and state clerkship and mentoring programs
should continue. Thegodsof such programsinclude ass -
ing colleagues in becoming involved in the informa aswell as
formd organization and culture of the locd and Ohio State
Bar Association.
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4, The Supreme Court should include in the at-
torney registration materials questions soliciting in-
formation on ethnic status. For the purpose of monitor-
ing progress.

5. Theimplementation task force should develop
an anti-racism workshop curriculum that would be
implemented by the Ohio Judicial College, OSBA and
the Ohio Continuing Legal Education Ingtitute as an
annual wor kshop offer ed tojudges, attor neysand court-
house personnel. This should be part of mandatory con-
tinuing legd education and for credit, just like substance
abuse, ethics and subgtantive law.

6. The Supreme Court should conduct a survey
of county and appellate court administrator sthrough-
out the state to deter minethelanguage needs of non-
English speaking court participants. If the results es-
tablish a need, the Commission recommends a court inter-
preter certification program be devel oped in conjunction with
the foreign language and ethnic studies programs and de-
partments of universities and collegesin the state. 1n 1990,
about five percent of Ohio's population were non-English
peskers (over hdf a million persons). Public hearings,
professond correspondence and survey data point to the
need for acourt interpreter program for the state’ s growing
non-English spesking population. The data will be used to
determine how many interpreters of a particular language
will be needed and which foreign language and ethnic stud-
ies departments and programs will need to be involved in
the program. The implementation task force should deter-
mine the credentia program criteriaand incentives.
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EMPLOYMENT AND APPOINTMENT
PRACTICESIN THE COURTS

An important area in which much progress must be made is
employment and appointment practices in the courts and ju-
dicia sysem. Some of the recommended actions and pro-
gramscan beimplemented by the Supreme Court done, some
by adminigrative rules and some by legidation.

Wereiterate that no indtitution in Ohio is more dear and more
essentid to freedom and democracy than thejudicid system.

“Under our condtitutiona system, courtsstand againgt
any winds that blow as havens of refuge for those
who might otherwise suffer because they are help-
less, weak, outnumbered or because they are non-
conforming victims of prgudice and public excite-
ment.” Chambers v. Florida, 309 U.S. 227, 241
(1940)(Black, J., for the Court).

By virtue of its mission to digoense judtice, the entire court
system mudt reflect fairness and sengtivity in al respects, in-
cluding the complexion, demeanor and diversity of its work
force.

The judicid and court system is, by its very naure, unlike
other governmentd indtitutions. The fundamenta god of our
judicid systemisto uncover truth and dispensejustice, to act
asthe ultimate arbiter of what the law is and to apply the law

equaly to dl people.

The court system encompasses al courts and divisons, dl
judges and employees of Ohio’s gppellate and trid courts. It
aso includes prosecuting attorneys and public defenders
offices. The Supreme Court has certain rulemaking authority
even in the absence of legidation. The Rules of Superinten-
dence, Rulesfor the Government of the Bar, and Rulesfor the
Government of the Judiciary could be used to accomplish
many of the recommendations that follow (and throughout
this report).

Clerks of the courts are eected county officidswho serve as
the recorders and custodians of dl public records within the
countiesin which they serve. Each gppdlate digtrict lso has
itsown gtaff. Becausethese employeesare part of the broader
court system in the eyes of the public, the diversty of these
employessisan important god to the credibility of the courts
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Resear ch and Findings

and to the popular acceptance of their decisons. Effortsmust
be undertaken to recruit, hire and retain minority court per-
sonnd, from both insde and outside the State, for positions
within the court system. Otherwise, thefailureto addressthe
sgnificant underrepresentation of minoritiesin court employ-
ment will continue to tarnish the image of the entire court sys-
tem.

As part of the Commisson's effort to investigate the Ohio
legd system for issues of racid bias, an investigation of em-
ployment practices in Ohio’s state courts was undertaken.

A review of the existing body of research was conducted
with a particular emphasis placed on the research conducted
by smilar commissons in other sates. The public hearings
held by the Commission during 1994 provided important in-
gght into particularly sendtive aress of state court employ-
ment practices. Consultations were made with Commisson
members and others whose experiences and interests were
suited for the employment project.

A number of issues arose during this preliminary investigation
resulting in three primary research objectives that were ad-
dressed as the following questions:

1 How do Ohio courts hire, promote, compen-
sate and fire employees?

2. What is the employment record of Ohio
courtsasit relatestoissues of racid fairness?

3. What are the perceptions of court employ-
ees regarding workforce issues such as di-
vergty training, sstisfaction, working environ-
ment and other issues?

Aswith other aspects of the Commission’ swork, the lack of
a centrdized court syslem in Ohio proved to be an impedi-
ment to an exhaudtive Satewide examination of hiring prac-
tices. Indeed, in Ohio, policies are designed at the local leve
with regard to employment — often at the departmentd leve,
not at the court level. Thus, the Commission decided to ook
a a gndl sample of Ohio courts in an effort to obtain an
understanding of how some courts handle employment issues.

The Commission selected seven jurisdictions after consider-
ing the following factors:

1. The percentage of minoritiesin the juris-
diction. Becauseacomplete statewide study of em-
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ployment would not be feasible given the time and
daff condraints of the Commission, we were inter-
edted in examining jurisdictionswith high percentages
of minorities. This factor would enable us to report
findings about jurisdictions impacting large numbers
of minorities.

2. Conduct the project in thejurisdictionsin
which the Commission had held public hearings.
This would enable the Commission to compare the
testimonia evidence collected at the public hearings
with empirica evidence of employment practices in
the repective jurisdictions.

3. Maintain the statewide appeal of the
Commission’s goals. Thus, we were interested in
selecting counties outside the traditional venues of
politica power in the date; namely counties in addi-
tion to Cuyahoga, Franklin and Hamilton— thethree
largest countiesand arguably the three most powerful
counties paliticaly.

With thesefactorsin mind, the Commission sdlected the three
largest countiesin the state, two medium-sized counties (me-
dium = popul ation between 200,000 and 800,000), and two
small counties (small = populations less than 200,000). The
Commisson'sfind lig of jurisdictionsis asfollows

Franklin County Common Pleas Court
Cuyahoga County Common Pleas Court
Hamilton County courts

Lucas County courts

Mahoning County Common Pleas Court
Van Wert County courts

Ross County courts

Nog,~wWNE

To addressthe first research objective (How do Ohio courts
hire, promote, compensate and fire employees?), persona
interviewswere arranged with the court adminigtrators of eech
of the sdected jurisdictions. A pre-arranged agenda was
faxed to the court administrator, and then researchers met
with the administrator to go over the points of the agenda
From these meetings, the Commission was able to determine
the policies used in the employment process in the various
jurisdictions.

To address the second research objective (Whét is the em-
ployment record of Ohio courtsasit relatesto issuesof racid
fairness?), the Commiss on consulted documents collected by
the Ohio Civil Rights Commisson that detail the race, com-
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pensation level and job dlassification of court employees. Dis-
tributions obtained from these documents can be compared
to 1990 census data for the distribution of working age res-
dents by race.

Andfindly, to addressthethird research objective (What are
the perceptions of court employees regarding workforce is-
sues such as diversity training, satisfaction, working environ-
ment and other issues?), the Commission congtructed a brief
attitudina and attribute survey to be distributed among court
personnd in the selected jurisdictions. This survey was dis-
tributed aong with the employees regular paychecksto en-
sure that employees recelved a copy of the survey and we
included a pre-addressed, postage-paid envelope for them
to return the survey. Datafrom the survey was entered into a
database as it arrived at the Commission’s offices.

The court employee survey reveds that whites overwhelm-
ingly dominate the three top leves of court employment in-
cluding judgeships, while most minorities are in protective
services or in adminigrative support postions. Research in
other states indicates that the same pattern of court employ-
ment, in which mogt minorities are in support, rather than
leadership roles, is a common trend in American employing
court inditutions.

In addition, even though most court employees (56 percent)
arevery satisfied or somewhat satisfied with their work envi-
ronments, alarge number (44 percent) are either somewhat
or very dissatisfied. Broken down ethnicaly, 56 percent of
black employees and 64 percent of whiteemployeesarevery
satisfied or somewhat satisfied, and 44 percent of black em-
ployees and 36 percent of white employees are somewhat
disstisfied or very dissatisfied.

While over hdf of the black employees (67) marked being
unsatisfied with their present professond Stuation, most of
thewhite (229) and other (Hispanic, Asian, Indian, other, (14)
marked satisfied. Overdl, most court employees (60 per-
cent) marked di ssati sfied with opportunitiesfor advancement.
Theethnic digtribution indicates that therange of skepticiamis
disproportionately marked in the atitudes of minority employ-
ees. Thefollowing are the raw numbers. 53 out of 66 black
employees, four out of saven Higpanic employees; one out of
two Native American employees; and 124 out of 228 white
employees, indicated that they were either somewhat dissat-
isfied or very dissatisfied with opportunitiesfor advancement,
with most being very dissatisfied.

Among black employees (the top three occupationa tiers),
onereported being “ very satisfied” with opportunitiesfor ad-
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vancement whilethe remaining Sx marked “ somewhat dissat-
isfied” (5) or “very disstisfied” (1). Ontheother hand, among
the white professiona employees (48), 10 marked “very sat-
idfied,” 19 marked “sdtisfied,” nine marked “somewhat dis-
satisfied,” seven marked “very dissatisfied” and three marked
“don’t know.”

Congdering that most surveyed court employees registered
satisfaction, the largest group to express discontent with ca
reer advancement were those in protective services followed
by those in adminidrative support Saff postions. The ethnic
breakdown of career advancement skepticism in protective
savicesis blacks (33): 9x “somewhat satisfied,” 20 “very
dissatisfied,” and one “don’t know;” whites (77): 10 “very
satisfied,” 18 “somewhat satisfied,” 14 “somewhat dissatis-
fied,” 28 “very dissatisfied,” and seven “dissatisfied.” “Oth-
es’ (3): two “somewhat satisfied” and one “somewhat dis-
satisfied.” This same ethnic pattern of career advancement
skepticiam is Smilar in the adminigtrative support saff ca-
egories, especidly intheadminigration level |l category. For
ingtance, 16 out of 18 black and 27 out of 70 white adminis-
trative gaff level 11 indicated that they were very dissatisfied
with career advancement prospects.

Inaddition to the differencesinjob satisfaction between whites
and minorities, whites are generdly unaware of the percep-
tions of ther colleagues of color regarding career advance-
ment opportunities for minorities. The discrepancy in per-
ception isgreatest between blacksand whites. Inresponding
to the question, “Advancement opportunities available to
minorities are greater, the same as, or less than those avail-
able to whites,” the black responses (67) were:  gregter-2,
the same-7; and less than-58, and the white responses (225)
were: greater-65; the same-122; and less than-8.

One aspect of a hedthy multi-ethnic work environment is a
climate free from disagteful racid verbd or nonverbd lan-

guage, be it ethnic jokes or negative racid comments and
gestures. Another aspect is an atmosphere where employ-

ees, regardless of ther ethnicity, fed comfortable enough to
report incidents of distasteful racia language to supervisors
and indtitutiona authoritieswho in turn proceed to effectively
resolve such problems. Needless to say, when negative ra-

cid language use is common or when informd and formd
grievance procedures are ineffective, it not only affects the
work performance of the victim but thet of the entire ingtitu-

tion. Thisisto say, that everyone in an ingtitution gains when
there are norms of respect applied to everyone and adequate
mechanisms to assure that such norms are reinforced.
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Issues of a hedthy multi-ethnic work environment are best
managed a the inditutiona rather than occupationa leve.
Therefore, it would be useful to present and analyze data on
digasteful racia language and grievance procedures with an
inditution-widelens. Thisisdone by looking at thetotal per-
centages of surveyed employeeswho answered never asop-
posd to very frequently, frequently, infrequently or very in-
frequently to the questions: “ Inappropriate commentsor jokes
about my race have been made in my presence’ (40.4 per-
cent); and “Inappropriate comments or jokes about another
person’s race have been made in my presence’ (21.5 per-
cent). Even though it is true that most employees marked
infrequent responses (51.6 percent in the first instance and
61.1 percent in the second ingtance), the rdatively low num-
bers of employees never subjected to negativeracia language
indicates serious race relations problems.

As survey responses reved, the mgority of these problems,
though by no meansal, of such multi-ethnic problemsin courts
asworkplacestarget minorities. Thisisin kegping with what
socid scientists know about socidization in recidly diverse
countries and communities. American media, schools, orga
nized religion, politics and the legal system are dl embedded
with assumed racid stereotypesmateridizing in everyday lan-
guage usage as well as behavior. As a consequence, few
Americansescgpefrom hearing, seeing and feding racid dights
made about themsalves or about others. This is especidly
true with minority citizens and residents.

Unfortunatdly, the responses to the question “ Taken informal
actionin responseto racidly ingppropriate Stuations’ haveto
be disregarded because it does not appear to have recorded
vaid responses. It appears that most sample members re-
gponded to this question, including those who did not take
informal action. Of the respondents, 315 replied to the ques-
tion, “Taken informd action . ..” but only 57 replied to the
follow up questions regarding satisfaction with and redlization
as areault of informa action. Therefore, it is likdy that the
number of employeesfiling informa grievancesis’57, not 315!

Of those 57 who actualy appear to have taken informd ac-
tion, only half of these employees indicated they were sttis-
fied with ther efforts to resolve ther grievances informdly.
Twenty percent clamed to have suffered retadiation because
of thar informa dams. In addition to those who filed infor-
ma grievances, 17 employees filed forma grievancesin re-
sponseto racidly ingppropriate Stuations. Fifty-two percent
indicated they were somewhat or very dissatisfied with the
outcomes of their forma actions. Thirty-five percent fdlt that
they had been retdiated againgt for their clams. A dispro-
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portionate majority of the claims (10) were filed by blacks
and the rest by whites (7).

The greater number of informa responses to inappropriate
racid dtuaions certainly indicates how much, asin other in-

ditutiond sectors, thereisareuctance to make forma claims
of discrimination. To do so isto risk being perceived as a
troublemaker and as someone who does not go dong with
the program (not a team player). The high number of em-

ployees dissatisfied with the outcomes of informa and formal

grievance proceduresindicates seriouswork must be doneto
edtablish effective grievance reporting and resol ution mecha-

nisms.

The high incidence of inappropriate racid language and durs
and of dissatisfaction with efforts to resolve such problemsis
indicative of an inditutional sector in need of more extensve
culturd sengtivity training and, more importantly, norms and
incentives. Thisisindicated in the fact that 57 percent of the
respondents reported having no diversty training; 40 percent

reported having some diversity training; and only eight per-

cent had extensve diversity training.

Most of the professiona employeesin thetop threetiers sur-
veyed felt that there dready exigs a sufficient leve of diver-
gty training. In contrast, most of the other employees indi-
cated they fdt there wastoo little or insufficient training. The
highest number of employees indicating a need for more di-
versty training were the frontline professonas of the courts
— the protective services personnd. In addition, in each
occupationd category, more minorities than whitesfelt more
diversty training was needed.

With respect to the issue of job entry, most surveyed court
employees|earned about the job they occupy through friends
and colleagues, school and family rather than through themore
impersond means of media postings or job placement ser-
vices. Survey dataanalysisaso provided afascinaing insight
into the different wayswhitesand minoritieslearn about avall-
ableemployment inthe court sysem. Likemost of their white
co-workersand colleagues, most minorities|earned about em-
ployment opportunitiesthrough friendsand colleagues. How-
ever, not as many dtributed their employment to family and
school ties, and more were dependent on media postings.
This finding is in kegping with the extensive literature docu-
menting the fact that, in high status employment and employ-
ment in exclusve inditutiona sectors such as courts, minori-
ties do not have the persond contacts, especialy the close
friendship connections, that whites have and use in securing
employment.
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Recommendations

1. The court system (beginning with the Supreme
Court and with itsrequirements, wher e appr opriate, of
lower courts) should recruit, hireand retain increased
numbers of minoritiesin all positionsin the court sys-
tem: appointive, administrative, managerial and pro-
fessional personne, especially in middle- and senior-
management and policy-making positions. Thisemploy-
ment process should include these characterigtics:

a. The court system should establish policies de-
sgned for equa opportunity, recruitment and
promotion of minorities. These policies should
be reviewed regularly to determine if there are
any impedimentsto hiring and promoting minori-
tiesa dl leves of employment in the court sys-
tem.

b. Thecourt sysem a every level should advertise
al employment and court volunteer vacancies
widdy. To penetrate the informa and formal
networks and inditutions of minorities, empha
gs should be placed on advertisng in minority
mediaand communities such as community me-
dia; churches, ethnic, civic and professiond as-
sociations; and minority student organizationson
university and college campuses.

c. The court system should develop a system for
adopting performance sandardsfor dl of itsem-
ployees and for the employees of lower courts
on the handling of racidly, culturdly and ethni-
cdly sendtive issues. Such performance san-
dardsshould beincludedin job descriptions, ori-
entations and performance evaluations.

d. The Supreme Court of Ohio should require al
courtsinthestaeto periodicdly review employ-
ment testing procedures in dl classficaions to
ensurefairnessto al gpplicants, including digible
minority gpplicants. Furthermore, the Supreme
Court of Ohio should encourage or requiredl of
the states' courts to review and develop dter-
nativesto conventiond testingin certainjob clas-
sfications, takinginto account anindividud’ spast
performance, experience and cross-cultural
competence.
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e. The court system should provide al employees
with forma genera management and leadership

training to increase the likelihood of their success
and promotion.

f.  The court system should increase the number of
bilingua and multilingua court employees and
encourage these employeesto betrained in court
interpretation.

0. The court system should develop mechanismsto
monitor employment opportunities for minorities
in the court system.

2. The diver sity goal-setting plansof manager s, and
theextent towhich their goalsaremet, should bestrongly
evaluated in their merit and promotion reviews. All sate
courts should give supervisors and other managers financid
and symbolicincentives (e.g. letters of commendation, award,
etc.) for effectivdly mentoring, developing and managing an
ethnicaly and racidly diverse work environment.

3. TheSupremeCourt should, by rule, requirethat
each court within the state complete a written report
each year, on a form prescribed by rule, listing statis-
ticson theraceand gender of all employeesof thecourt
system. The reports should then be compiled, reported and
published annudly by the Supreme Court.

The Supreme Court should maintain and annudly andyze and
publish hiring, promotion and separation data of the work
force in the court system, as well as data on composition of
volunteer programs and composition of the lega profession.

4, TheSupremeCourt should, by rule, requirethat
all judges and lawyersusetheir best effortsto guaran-
tee a bias-free workplace. Thiscould be accomplished in

part by the following:

a The Code of Judicia Conduct should be
amended to create sanctions for tolerating aracialy
hogtile work environment.

b. The Code of Professional Responsibility
should be amended to encourage lawyers to recruit
hire, promote and retain minorities.

C. Thedatidicsof theracia composition of each
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court’s employees shdl be compiled and published
as et forth above.

d. Locd bar associations may establish com-
mitteesto monitor loca courtrooms and court offices
and to file their reports of observations with the Su-
preme Court.

5. The Supreme Court should instruct the Ohio
Judicial Collegetodevelop an interactivediversty train-
ing classrequired for all court employees.

6. The Attorney General should create a position
in the attorney general’s office with legal authority and
responsibility to bring lawsuitsin the name of the state
againg individualsand state agencies, including law en-
forcement or court agencies, that engagein discrimina-
tion or harassment against minorities.

7. The Supreme Court of Ohio and the Ohio State
Bar Association should:

a. Incresse the representation of minorities among
appointees to court boards and commissions to
improvethejudiciary’ sability to relate effectively
with culturdly diverse groups.

b. Assureadequate minority representation on judi-
cid screening and nominating committees.

c. Sa sandards in court gppointments and court
volunteer programsto more accuratdly reflect the
population to be served. These standards should
reflect representation of minoritiesusing the judi-
cid sysgem, as wel as the number of minorities
within the community.

d. Promote minority judges and lawyers into more
respongble positions and policy-making assign-
ments and promote the recruitment of minority
law clerks, magigtrates and judicid system per-
sonndl.

8. Each appellate court district should establish a
task force on the eradication of racial biasin court em-
ployment composed of: judges, attor neys, court admin-
istratorsand other citizens. Thefirg charge of these task
forces will be to review the recommendations of this report.
The chairs of the task forces, who will be court administra-

28



Summary

tors, should meet quarterly to share information and policy
recommendations and host an annua conference on anti-rac-
ism grategies for court employees with management respon-
shilitiesto be held in conjunction with the annua conference
on anti-racism for judges, justices and attorneys. Thesedis-
trict task forces and the council of task force chairs should:

a Develop didtrict-wide anti-racism retrests,
workshops and seminars for court employ-
€€,

b. Recommend incentives for court employees
to participate in and apply anti-racism prac-
ticesin their workplaces,

C. Receive and investigate reports on anti-rac-
ismissuesfromjudges, sateand federd court
systems, bar associations, other professional
associations and from citizen advocacy
groups.

Each gppellate district should establish permanent court em-
ployment anti-racism boards that will be empowered to re-
ceive and invedtigate racia bias complaints and recommend
actions to adminigtrators, judges or to higher authorities. A
permanent council of board chairs would meet on aregular
basis to review didtrict activities, exchange information and
provide support for district actions.

In the course of developing the steps to implement these rec-
ommendations, somearelikdy to sumbleon hurdiesthat can-
not now be foreseen. Some confront serious politica, even
legdl, obstacles. However, if our public, court staffsand other
employees and gppointees are to do their fair share in over-
coming the historic legacy of racism and invest our court sys-
tem with a bias-free environment, the work must begin.
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JURY ISSUES

“Trid by jury isafundamenta concept of the American sys-
tem of justice and has been instrumenta in the preservation
of individua rights while serving the interests of the generd
public. Thesgnificanceof thejury isnot limitedtoitsrolein
the decision-making process; jury service dso providesciti-
zenswith an opportunity to learn, observe and participatein
thejudicid process. Thejury system affords an opportunity
for citizens to develop an active concern for and interest in
the adminigtration of justice. Education of the public in the
role of the jury in the American legd system, therefore, is
essential.”t

Because the American legd system is based upon peer de-

cisonmaking, it is imperative that criteria and procedures
of jury sdection and treatment of juries within the adminis-

tration of justice be democratic and free from unfair treat-

ment and bias. Excluson and other kinds of bias deprive
citizens of the benefits of a diversity of perspectives, espe-

cialy if the perspective absent in a jury pool is that of a
party’ s community, class, age, race, ethnicity, gender or re-

ligion.?

As stated by the late Supreme Court Justice Thurgood

Marshdl: “When any large and identifiable segment of the
community is excluded from jury service, the effect is to
remove from the jury room qudities of human nature and

varietiesof human experience, therange of which isunknown

and perhaps unknowable. It isnot necessary to assumethat

the excluded group will consstently vote as a class or to
conclude...that its exclusion deprivesthe jury of a perspec-

tive on human events that may have unsuspected impor-

tance in any case that may be presented.”

Thus, it isnot surprising that every state supreme court task
forceinvestigating racid biasissuesin courtsand in the lega
professions considers jury issues a cornerstone in their re-
search designs. The mgjor jury issues investigated involve
questions regarding jury pool selection criteria, citizens' at-
titudes about jury duty and their perceptions of their treat-
ment in court systems, and legal procedures, principally pe-
remptory challengesthat have from timeto time created jury
representation problemssuch asracia excluson. Theschol-
arly literature on juries concentrates on representation prob-
lems and solutions. Rarely have commissions or scholars
explored questions regarding the racia perceptions of ju-
rorstowardsjudges, attorneys and court employees, aswell
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The Ohio Jury Study

as the problems of race relations in the deliberations of ra-
cidly integrated juries.

The jury study of the Ohio Commission on Racid Fairness
focused on citizens' attitudestoward jury duty and their lev-
elsof satisfaction with various facets of the administration of
justiceasjurors. Theseissueswere addressed through sur-
veys of jurors on their first day of duty and through public
hearingsinthefollowing jurisdictions. Franklin County Mu-
nicipd Court, Franklin County Court of Common Pleas,
Cuyahoga County Court of Common Pleas, Lucas County
courts, Hamilton County courts, Montgomery County courts,
Allen County courts and Summit County courts.*

The most cogent dataon racid bias concernsin Ohio juries
came from Commission public hearings. Asin the case of
findingsin other state commission reports, many people ex-
pressed concern in the various public hearing testimonies
that minority defendants, particularly black defendants, are
being tried before al-white juries. Second, in the public
hearings, afrequently articulated perceptionisthat jury pools
that depend solely upon voter regidtration lists underrepresent
poor people. Many poor people neither vote, nor own ve-
hicles, the two primary sourcesfor jury pools. Third, it was
suggested that non-whites are less trustful of the judicia
system and thereforeless likely to perform jury duty when
summoned. This perception is related to voter registration
concerns — minorities, it is feared, will not register to vote
in an effort to avoid jury duty. Findly, thereisa perception
that minoritiesareroutingly diminated during voir dire soldy
on the basis of their race, therefore they are less likely to
perform jury duty even when summoned.

The survey data on juror perceptions of trestment in court-
house environments also was helpful in understanding racia
bias concerns in Ohio jury matters. For instance, the best
jury pool data collected, because it included the most infor-
mation about racia and ethnic issues, was from a survey of
jurors (295), designed by Cuyhaoga County court adminis-
trators. Jurors were asked standard demographic ques-
tions. education, age, gender, marital status, employment,
racial status and zip code of residence a ong with more sub-
santive questions about how they were treated in court-
house environments.
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Sample Characteristics

Slightly more than 70.1 percent of the surveyed jurors were
white; almost 24.7 percent were black; about 2.8 percent
were Hispanic, and 2.4 percent were “Others’ such as
American Indiansand Asians. Thisethnic breakdown com-

pares in the following way with the ethnic breakdown of
Cuyahoga County: black 24.8 percent, white 72.6 percent,

Hispanic 2.2 percent, American Indian .2 percent, Asans
1.3 percent, and “Others’ 1.1 percent. Most of the black
and white jurors were fully employed, while there was a
greater digtribution of white jurorsin other employment cat-

egories such as self-employed, homemaker, retired, and stu-

dent. For both blacks and whites, there was a noticegble
under-representation of part-time and unemployed persons.

Whilethe educationa level of whiteswas higher than blacks,

the educational level of personsin the “other racia catego-

ries’ was the highest. Not only did blacks have lower edu-

cationd levels than whites, they aso had significantly lower
incomes. Blackswere clustered significantly in the lessthan
$5,000 to $15,000 range, whilewhites are clustered signifi-

cantly on the other end of the income range:  $50,000-

$65,000+. Hispanics, Naive Americans and “ Others’ were
aso clustered in the higher end of the income range. The
survey data also revealed a low representation of minority
and white jurors under 30 with most being over 30, espe-

cialy over 40 years of age.

Jurorswere asked to respond to 10 questionsregarding their
perceptions of and participation in jury duty. Each question
had nine ordinal response choices ranging from very good
(vaue #1) to very poor (value #9). In genera and overal,
we found mogt of the jurors least satisfied with the “parking
facilities’ and the “ process of selecting jurors’ and most sat-
isfied with “how thejudge treated you” and the“judge’ streat-
ment of “others.” Whenthe responseswere broken down
by race, an interesting pattern emerges. While whites were
the most satisfied with jury duty issuesand their treatment by
court personnel and judges, Hispanics were the least satis-
fied, and blacks tended to fdl in the middie on many of the
questions regarding treatment. In responding to the ques-
tion regarding the manner in which the court processed ju-
rors, the average ethnic distribution was. blacks 2.8, whites
2.4 and Hispanics 4.0. The mean (“average’) distribution
by race for the question regarding orientation on arrival was.
black 2.6, white 2.4 and Hispanic 2.5. The ethnic mean
distribution for the various questions are as follows:
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Recommendations

“Process of selecting jurorsto serve on pandls.” blacks 3.3,
whites 3.1 and Hispanic 6.5; “Treatment by staff while on
jury assgnment:” blacks 2.1, whites 1.7 and Hispanics 2.8;
“Treatment by courtroom bailiff:” blacks2.1, whites 1.8 and
Hispanics3.0; “Judgestreatment of you:” blacks2.1, whites
1.6 and Hispanics 3.0; “Judgestrestment of others’: blacks
2.2, whites 1.8 and Hispanics 3.0.

Although the number of Higpanicsinthissampleisnot Satis-
tically sgnificant, their responses are certainly sociologicaly
significant because most of their responses regarding treat-
ment and processing deviate noticeably from black and white
responses. Further research into the unique problems of
Higpanics in jury issuesis highly recommended. Thisises
pecidly the case given the growth of the Hispanic population
in Ohio over the past two decades, which will likely continue
to increase in Size and influence.

The recent enactment of Ohio Sub. S.B. 69, effective April
16, 1998, is a poditive step in expanding the poal for jury
selection by increasing available sources, eiminating exemp-
tions and facilitating arrangements for service. Thelaw dso
increases fees paid to jurors.

1 The sources for jury selection should be fur-
ther expanded. While currently the source for jurors
is the voter registration list, we recommend that
driver’slicenserecords, stateidentification recordsand
other appropriate sources also be used as lists of po-
tential jurors.

2. The state law restriction of $40 maximum com-
pensation a day should be periodically reviewed for
fairness and the amount increased wher e appropriate
to meet jurors economic needs. Some reasons for
avoiding jury duty may be linked to poor economic status
as observed in onereport: “The cost of jury serviceto any
person, non-white and white alike, who is poor, can be
prohibitive. Persons who are underemployed face the risk
of losing their jobs since there are no protections. For ex-
ample, persons who are unemployed and in dire financial
graitsfind it difficult to come up with the bus money just to
get to the courthouse.”®
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3. Resear ch should beconducted to determineac-
curately the pattern of minority under-r epresentation
in juriesin Ohio state courts. The under-representation
of minorities, especially those of low socioeconomic status
has been found to be the rule throughout the United States.
More than likely, Ohio experiences Smilar patterns of un-
der-representation. Thisisespecialy truewhen it comesto
poor people of color. We received evidence of such under-
representation in the Cuyahoga County juror data and in
background documents.®

4, Resear ch should be conducted concerning the
waysin which minority jurorsaretreated and their ra-
cial perceptions during court proceedings and while
deliveratingwith their peersduringatrial. Thedatisti-
caly weak, though sociaogically important, Cuyahoga
County data on the attitudes of Hispanic jurors regarding
treatment by judges points to the need to understand what
happens to bilingual and bicultura jurors in the process of
their assgnments. More research must be done to deter-
mine how widespread that attitude isin Hispanic and other
minority populations.

5. The Supreme Court of Ohio should requirera-
cial diversity education for jurorsas part of ther ori-
entation, and for lawyers as part of continuing legal
education. Ashasbeenfound in other commission studies,
digtinct racial perceptions exist among jurors regarding mi-
nority judges, atorneys, witnesses and defendants. For in-
stance, the M assachusetts Commission to Study Racial and
Ethnic Biasfound: “A perception exists that jurors, most of
whom arewhite, tend to favor attorneys and litigants of their
ownrace... Thereisan overdl perception among attor-
neys that white jurors respond more favorably to white vic-
tims than to minority victims. . . There is some evidence
that jurorstend to give more credibility to white than to mi-
nority expert and lay witnesses. .. A sgnificant percent-
age of minority judges believe that whitejurorsrespond more
favorable to white judges than to minority judges. .. Racid
and ethnic biases among jurors often adversely affected de-
liberations of guilt or innocence in criminal cases and on the
caculation of damagesin civil cases. . .””

The educationa program should be established by a pro-
fessond race-relations specidist in such away that jurors
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fed safe enough to discuss their experiences with culturaly
different people. This process of open and honest discus-
son certainly isnot apanacea for the epidemic problems of
racism, which becomesaform of cultural baggage and which
does not stop at the doorstep when a person becomes a
juror. However, such discussion could prevent or lessen
some problems that occur behind closed doors or in court
when jurors alow their unexpressed racia stereotyping to
gand in the way of fair evduation. This educationd pro-
gram should beimplemented regardless of the ethnic makeup
of the jury or of the defendant or plaintiff. Such program-
ming is especidly important for ethnicaly diversejuriesand
when defendants, plaintiffs, judges, attorneys and court em-
ployees are minorities.

6. The Supreme Court of Ohio and the Ohio State
Bar Association should institute a comprehensive,
state-wide community education program on jury duty.
Most state commissions have recommended that a host of
methodol ogies be employedin al local communitiesto edu-
cate community residents about the purpose of jury duty
and about what to expect during ajury assgnment. Settings
for such educationa meetings include the courthouse itsdlf,
churches, community centers, cable and commercid televi-
son, radio spotsand local schools. School-based programs
from primary to universty levels and the development of an
informationa pamphlet on jury duty and other aspects of the
adminigration of justice should be established to familiarize
people with jury responsibilities. Civic associations cater-
ing to children and adults such as athletic leagues, fraternd
orders and civil rights organizations should aso be encour-
aged to get involved in educating communities about jury
duty and other aspects of the administration of justice.

Lagt but certainly not leadt, courts should periodicaly hold
town hal meetings and public hearings on the adminigtration
of justice to receive feedback on issues such asjury duty and
to receive feedback from residents within their jurisdiction.
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CRIMINAL JUSTICE

AND SENTENCING

The Crimind Jugtice System is comprised of numerous par-
ticipants, including police, prosecutors, defense counsd,
probation officers and judges. The Commission spent con-
Sderabletime conducting persond interviews, reviewing and
digesting numerous reports and statistical data, and observ-
ing the crimind jugtice system as it relates to disparate sen-
tencing in Ohio. Based on its work, the Commission con-
cludesthat many minorities perceivethat Ohio’scrimind jus-
tice system discriminates against them because of their race
or minority status. This perception is not unique to Ohio,
but represents the views of many minorities throughout the
United States.

While the Commission recognizes that racid discrimination
does not account for all differences in trestment of white
people and minorities, it concludes that a factua basis for
this perception clearly exigts.

The Commisson recognizes that many factors affect the sen-
tence ultimately imposed by each sentencing judge! The
police decision to arrest, the prosecution decision to charge
and what charges are brought; the crimina code itsdlf; the
skills, abilities and resources of defense counsdl; the willing-
ness of the parties to plea bargain; the particular jury se-
lected; the nature of the particular crimina conduct; the back-
ground of the accused; the manner in which the pre-sen-
tence report is prepared; the predilections of the particular
sentencing judge, as well as other factors al effect the pen-
aty that an individua defendant may be required to endure.

What is cdear is that the differences that minorities percieve
between ther trestment at the hands of the crimina justice
system and the treatment afforded whites for the same of-
fenses have a bags in datidticd fact.  Yet, based upon the
strength of the data developed by the Commission, we are
unable to say with certainty that these statistical results, and
the perceptionsthat they foster, are solely the result of perva
sveradd discrimination in Ohio’'s crimind judtice system.

Becausethedtatistical diparity doesexist, however, if Ohio's

crimind justice system does not undertake extraordinary ef-
fortsto address these perceptua problemsand to dispel their
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Racially Disproportionate
Sentencing and Figures

Ohio’'s Death Row

racid contexts, significant numbers of our minority citizenry
will continue to believe that there is no justice for people of
color in this sate.

The consensus of the available research acknowledges that
minorities are more frequently sentenced to prison and gen-
eraly receive harsher pendties than do whites. As previ-
oudly noted, the debate, asin the school desegregation cases
of the pagt, revolves around the question of whether it can
be definitively stated the cause for thisdisparity isracia dis-
crimination and whether the appropriate remedy issomeform
of mandatory sentencing and sentencing guiddlines.

“In Ohio, blacks are arrested, convicted and sentenced to
prison dmost 10 times as frequently as whites. Onein 523
whites in the state will spend some time in prison, while for
blacks the number grows to one in 53. The dtate's incar-
ceration ratio of blacks to whites is 9.81, which is 28 per-
cent higher than the nationa average.” This quote comes
from areport, “ Intended and Unintended Consequences:
State Racial Disparities in Imprisonment,” written by
Marc Mauer, assistant director of the Washington-based
Sentencing Project. The report aso findsthat from 1988 to
1994, the nationd figures of the black rate of incarceration
in state prisons increased from 6.88 times that of whites to
7.66. In Ohio, theracial disparity increased by 21 percent,
from 8.13109.81. Twelve states and the District of Co-
lumbia incarcerate blacks at a rate of more than 10 times
that of whites. Ohio is thirteenth on the Iizst with a rate of
black incarcerations of just under 10 to 1.

Asof September 29, 1997 therewere 174 peopleon Ohio’s
degth row, al male and no female. Of the 174, 81 are clas-
sfied as Caucasian, two Native American, two other, two
Latino, and 87 African-Americans.® Black males compose
approximately five percent of the Ohio population, yet they
compose 50 percent of death row inmates.

The issue here is not whether one is a proponent or oppo-
nent of capital punishment or whether those on death row
deserveto bethere. Theissueistheintegrity of the crimina
justice system, whether black males are looked upon as
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Variables of Sentencing

expendable and treated differently than white males result-
ing in digparate sentencing.

One hundred seventy-five (175) people were the victims of
those currently residing on Ohio’ sdeath row. Of those 175
victi ms, 124 were Caucasian and 42 were Africanr Ameri-

can.  The numbers speak for themselves. A perpetrator is
geometrically more likely to end up on death row if the ho-

micide victim iswhite rather than black. Theimplication of
racein this gross disparity isnot smply explained away and

demands thorough examination, andyss and study until a
satisfactory explanation emerges which eliminates race as
the cause for these widely divergent numbers.

Disparate sentencing adversely affectsminorities. The ques-
tion iswhether disparate sentences are justified by variables
that are associated with legitimate purposes. For example,
did prior convictions play arole in the sentence, or did vio-
lence during the commission of the offense play arolein the
sentence?

Prior to evaluating racia fairness in sentencing, it is neces-
sary briefly to review afew sentencing variables that occur
before a court isinvolved in the matter. The variables are:

Poalitics and the palitica function

Arrest (decisons and policy)

Charging decisions and applicable charge
Prosecutorid rolesin decison-making
Effectiveness of defense counsal
Sentencing judge

Palitics (in the broad sense) isavariablein sentencisng. What
conditutesacrimein Ohioisalegidativefunction Whether
particular charges disproporti orgately affect aparticular race
may be the result of legidation.

Arrest is another variable in sentencing. Departmenta de-
cisons play arolein who is most likely to be arrested and
ultimately sentenced.

The decision to charge and what charges are brought are
variablesin sentencing. With legidative enactmentsthat cur-
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tall judges discretion in sentencing, such as mandatory sen-
tences and sentencing guidelines, a prosecutor’s role be-
comesmore powerful. Therefore, theracid attitudes of some
prosecutors may play an extremely important role, for in-
dancein such7matters as the manner in which they go about
jury sdection.

Prosecutors must aso prioritize time and resources. The
guestion is, “Doesthe race of the defendant or victim play a
roleinthedecison to charge or what chargewill be brought?”
Does race play a role in the decision to negotiate a plea,
thus affecting the sentence?

Stephen B. Bright, Director of the Southern Center for Hu-
man Rights in Atlanta, Georgia, has written that one reason
“for the disparities in seeking the death penaty was racia
bias by the prosecutorsin their dedings with the families of
the victims.” Mr. Bright wrote that in cases “involving white
victims, the prosecutors met with the victim'’ sfamily and de-
ferred to their family’s decision about whether to seek the
death penalty. But prosecutors did not even consult with
family members in cases involving black victims, and the
families of African-Americans were often not even notified
of the dates of proceedings or the resolution of the case
with a plea bargain.” (The Champion January/February
1997, p. 22).

Finaly, another important variable in sentencing isthe effec-
tiveness of defense counsdl. Because the non-white groups
studied for this report are disproportionately represented in
the ranks of the indigent defendant, determining the quaity
of the services that they receive from their court-appointed
counsdl has both racid and economic implications for the
crimina jugtice system. Indigent defendants are generdly
presented with one or more of the following options for le-
gal representation in the defense of criminal charges brought
against them. Those options are: 1) self-representation, 2)
representation by the office of a public defender established
by the government, or 3) representation by court-appointed
private counsel who have contracted with the government
to providethe service. Obvioudy, thosewho represent them-
selvesare at agreat disadvantage when confronted with the
resourcesthat the criminal justice system can marshd. How-
ever, the disadvantage is only dightly diminished if the law-
yers who are charged with the responsibility of protecting
the rights of this populations harbor inappropriate racial at-
titudes regarding clients that they receive by the luck of the
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Ohio Judges

draw. Itisthereforeimportant that sound methodsfor evau-
ating the performance of this important part of the system,
both prior to and at the time of sentencing, on the critical
issue of race bein place.

In some Ohio counties, court-appointed counsel receives
aslittle as $150 per misdemeanor case and $300 per felony
case.® Public Defender caseloads are usually grossly over-
loaded. With such meager fees paid, questions are raised.
Can counsd afford to provide adequate representation? Are
minority defendantstreated differently than white defendants
by court appointed white counsd? Do white counsel ste-
reotype young black defendants? These are legitimate ques-
tions especidly in light of how minority lawyers perceive
their own treatment by the bar and bench in general (as ad-
dressed in other areas of the Commission’s report). These
questions will not be answered in this report, but are raised
here because anecdotal evidence at least suggeststhat these
factors have an effect on sentencing. (The conceptsof “ste-
reotyping the African-American Defendant” will bereviewed
later in thisreport.)

Lawyers who receive adequate resources can afford to do
more in the representation of the client. So the question
here may be more one of economics than of race. Where
atorneys are hired, typicaly more resources are available
for investigation, fees, DNA testing and thelike. Most courts
are reluctant to pay or authorize payment for investigator
fees and/or specia testing in order to adequately represent
the indigent defendant (minority or non-minority). Thus, in
Ohio, failure to approve fees because of indigence may im-
plicate both the issues of race and the allocation of scarce
public resources.

Most Ohio judges are white.® Because American demo-
graphics have shifted but have not changed, the mgjority of
Ohio judges grew-up in predominately white neighborhoods.
They had limited, if any, red interaction with minority stu-
dents while atending undergraduate and law school .1

It is with the above stated background that the young law
school graduate and future judge is often thrust into the role
of Assstant Prosecutor, Assistant City Attorney or Assis-
tant Attorney Generd to haveinitia interaction and encoun-
ters with minorities—i.e., he or she as prosecutor and the
minority as crimina defendant, handcuffed and shackled.
Thus, stereotypes are reinforced.
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Putting The Question Of Race
on the Table

The Commission believes that empathy depends on what
people are familiar with and gpathy rests in the unfamiliar.
Human beings empathi ze with emations, fedings, and envi-
ronments with which they are familiar and do not relate to
emotions, fedings, and environments with which they are
leet familiar.

Judges are human, and prejudices, perceptions, and ste-
reotypes are not lost with the elevation to the bench. The
question remains. Does a judge's past and present envi-
ronment influence sentencing decisons? All sentencing
judges must make every effort to assure that the answer in
each case isaresounding “NO!”

The Commission randomly selected a representative num-
ber of Ohio judges a the municipa, common pleas and
appd late court levels and solicited their input on the ques-
tion of racid farnessin crimind sentencing beforethe sae's
trid courts. Each judge was invited to offer comments e-
ther by means of a persond interview in chambers, an in-
terview by telephone, or a narrative response by letter.

Also contacted were arepresentative sample of Ohio’scourt
administrators and clerks of court. Each administrator and
each clerk was asked to provide information and data that
the Commission could study to determine whether race
might be implicated as a crucia factor in the sentencing
patterns of Ohio’strial courts.

The response to our request was disappointing. Of those
gpproached, the Commission heard from only one munici-
pal court judge, two common pleas court judges, and one
appel late court judge.

All of the court administrators and clerks of court con-
tacted by our staff indicated an inability to be of assistance.
Thelr inability was occasioned by the fact that none com-
piled or maintained their records in such away asto alow
for the determination of therace of theindividuals sentenced
by their respective courts.*t

The commission was aware that the sentencing reforms
contained in Senate Bill 2 included a request from the leg-
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idature to the Ohio Supreme Court that it “adopt arule to
have each court keep on file aform that has the case num-
ber, the judge’ s name, the race, ethnic background and the
religion of the offender.”?2 We, therefore, approached the
saff of the Ohio Sentencing Commission for assstance in
completing this aspect of our study. They provided us with
severd formsthey had submitted to the Ohio Supreme Court
for approva and adoption pursuant to the new sentencing
statute provisions. We are informed, however, that, as of
this date, no form has met with the Supreme Court’s ap-
prova, primarily because of the significant clerica and lo-
gistical challenges that capturing, storing and retaining the
information would impose upon the state's crimina tria
courts.

Our inability to empiricaly validate the information obtained
from testimony onthistopic at the Commission’ s public hear-
ings leaves us unable to conclude that the greater percent-
age of minority citizensthan white citizens sentenced to prison
isbecauseamgority, or even asgnificant minority, of Ohio’s
tria court judges make sentencing decisionsthat are not race-
neutral.

What we can say without fear of contradiction is that the
number of minority citizens sentenced to prison is grosdy
disproportionate to any reasonable correlation with their num-
bersin the genera, lower socia-economic, or even, crimi-
na populations. The nationd controversy involving the dis-
parate sentencing imposed for crimes involving the posses-
sion or use of crack cocaine provide a good case in point.
Inthe mid-to-late 1980’ s, crack was viewed as the scourge
of the universe and harsh sentencing policies were enacted
across the country to deal with the problem. We have since
learned that crack is no more dangerous than cocaine in-
gested inits powdered form. Still, many jurisdictionspersst
in the application of draconian penalties for the possession
of crack that are greatly disproportionate to those imposed
for the possession of cocaine in its powdered form. Be-
cause crack is the drug of choice of many African- Ameri-
can drug users, these laws have had a racidly dispropor-
tionate impact on the African-American community. For
example, in February of 1995, the U. S. Sentencing Com-
mission released a thorough and meticulously documented
report, Specia Report to the Congress: Cocaine and Fed-
eral Sentencing Policy, confirming that harsher federd sen-
tences for crack were being imposed amost exclusively on
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blacks and other minorities. It found that African- Americans
accounted for 88% of those convicted for Federal crack
offenses, whilejust 4% of those convicted were white. Con-
gress and the President responded by ordering that yet an-
other study be conducted.

Georgia's implementation of a“two strikes and you're out”
law involving second convictions for certain drug offenses
results in life imprisonment for those convicted on a second
offense. One study of their records revesled that life impris-
onment had been sought in 1% of digible cases involving
white defendants and 16% of those casesinvolving African
Americans smilarly stuated. Ninety-eight percent of those
sarving life sentences under thislaw are African-American®

These gtatistics seem to reveal some disturbing questions
about the possibility of selective prosecution in drug cases.
Though aNationa Household Survey on Drug Abusefound
that 75% of those reporting cocaine use were white, 15%
black, and 10% L atino, crack use figures showed that 52%
of userswere white, 38% were black, and 10% Latino. The
data also showed that defendants in the crack cases tended
to be at the lowest leve in the distribution chain.

It should also be noted that numerous studies have revealed
race as a predominate factor in determining the application
of the death pendlty in this country, according to a report
issued by theNationa Association of Criminal Defense Law-
yers. No less an authority than Congress' General Account-
ing Office found in 1990, research then available reveded
“apattern of evidenceindicating racid disparitiesinthecharg-
ing, sentencing, and the impostion of the death pendty” at
the state level.** A March1994 report by the House Judi-
ciary Committee Subcommittee on Civil and Condtitutional
Rights concluded, “Raciad minorities are being prosecuted
under federa death pendty law far beyond their proportion
in the generd population or in the population of crimind of-
fenders.” Thereport went onto say that while 75% of those
convicted under the provisions of the21 U.S.C. Section 848
(the “drug kingpin” provison of the Anti-Drug Abuse Act of
1988) law have been white, and only 24% of those con-
victed have been black, amost 90% of those against whom
the statute’ s degth penalty sanction have been imposed have
been minorities
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None of these statistics supports a broad statement that in-
dividual judges, courts, or, for that matter, other parts of the
crimind justice system are purposdly going out of their ways
to “get” minority citizens. However, given the strength of
some public hearing testimony presented before this Com-
mission, it is impossible to escape the conclusion that such
individuals exist.

Intended or not, disparate end results suggest that, when
laws are drafted in such away that they target certain mi-
nority communities for enforcement, and combine with ar-
rest policies focusing on those same communities, and are
then joined with sentencing guiddines, practices and poli-
ciesthat have devastating impacts on those exact same mi-
nority groups, alegitimate grievance is identified which de-
mands redress, if fundamental fairnessisto be obtained.

For these results alone, the means to develop, andyze and
act upon the types of information this Commission found
unavailable are essentia to a definitive determination of the
validity of the strong-held perception, in some quarters, that
there is one sentencing standard for whites and another for
others.

As members of the Commission discovered, the informa:
tionisnot easly obtained and is subject to multipleinterpre-
tations. The announcement of a cdl for yet more study will
undoubtedly be met with derison from a minority commu-
nity that expected thisstudy to be definitive. However, an
ingtitutiona commitment to a process of regular and ongoing
data collection, analysis, and reporting, as well as both
agency and individud accountability will diminate the ex-
cuseof “lack of information” asaconvenient shield for those
who would hidether inability or unwillingnessto assure equa
trestment to al those involved in our state's crimind justice
system and serve asawegpon for equal justicefor al, rather
than just another dilatory review.

Americans continue to be singularly uncomfortable when it
comes to discussing issues of racid fairness candidly and
congtructively. Judges and lawyers are not immune to this
averson. We recommend and strongly urge the Supreme
Court of Ohio and the Ohio State Bar Association to take
whatever steps are necessary to require that the members
of thelega profession put theissue of racid fairnesson their
professional agendas. These two organizations are uniquely
qudified to force this discussion out into the open and to
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Critical Analysis of Previous Ohio
Sentencing Commission Report on
Disparity in Sentencing

keep it there until the juxtapositioned attitudes of the crimi-
nal justice system and the disaffected minority community
are addressed and reconciled.

The Commission’s staff reviewed previous reports and ef-
forts by the Ohio Crimina Sentencing Commission’s staff.
Thegod wastoidentify potentia disparity in sentencing based
onracein Ohio. Thereview of the findings fostered a num-
ber of concerns which will be addressed in the sections be-
low.

As part of itsreview of the existing research, the Commis-
son reviewed the Ohio Sentencing Commission staff report
entitled Digparity and Uniformity in Criminal Sentencing
(1993). That report uniformly recognized racialy disparate
resultsin Ohio’s criminal sentencing patterns. Nonetheless,
the staff report dso uniformly found non-racial causes to
explain those results. Our analysis of the same data causes
usto question the Sentencing Commission’ s conclusions and
to suggest that further research in thisareais not only desir-
able but mandatory.

The report begins with a disclamer, “Generdly, numerica
disparity in sentencing can be explained by who is arrested,
or by other factors that are generaly perceived to be legiti-
mate.”*> The report goes on to State in relevant part:

“Once arested in Ohio, roughly the same
percentages of whites and non-whites are sentenced
to prison for serious crimes (such ashomicide, sexud
assault, robbery, burglary, and drug trafficking).
Thus, imprisonment decisionsfor serious crimescan
be mostly explained by arrest.”

Even if this concluson was true in 1993 (i.e,, roughly the
same percentage of whites and non-whites are sentenced to
prison), the statement does not tell the reader anything about
the disparity in the sentences of those sent to prison or about
modified sentences and shock probation. For instance, if
33 percent of Ohio’s black population were sent to prison
for drug-related crimes, and one percent of Ohio’s white
population were sent, then “roughly the same percentage’
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would be sent, but the number of whites should far exceed
the number of blacksin prison becausethereare more whites
in Ohio.

The Sentencing Commission’s report attempted to explain
the digparate sentences it found. It said, in part:

... the explanation liesin the type of drug abused and
in the enforcement of drug laws against street level
transactions. A greater percentage of cocaine of-
fenders than marijuana and pharmaceutica offend-
ersare African-American. Since cocaineis more se-
rious under Ohio law than marijuana, there are dis-
proportionately more African-Americans drug of-
fendersin Ohio’'s prisons.

The staff did not footnote or cite any authority to support
the above concluson. The Commission found no data to
support the Sentencing Commission’ sfindingsthat agrester
percentage of cocaine offenders are black. Moreover, the
Commission was unable to determine what “cocaine of-
fender” means as presented in the Sentencing Commission
Staff report. Doesit mean dl drug abuse offenderswho use
cocaine or just those who were arrested for possession of
crack or free-base cocaine? Does it mean offenders who
traffic or were arrested for trafficking in cocaine related of -
fenses?

We question how the Ohio Sentencing Commission staff de-
termine the race of those “involved” in serious felonies that
result in arrest. Again, the sltGaff falled to footnote or cite
authority for its conclusions.

An analysis of other pertinent findings of the Ohio Sentenc-
ing Commission report includes the following:

. Large counties typically have less available
jail space (small counties have 42 percent morejalil
gpace per 100 crimes than large counties). This
makes asentence of incarceration inlocal jailsaless
viable option for urban counties. Thus, blacks are
likely to be incarcerated in prison (rather than jail)
at higher rates because blacks live in large counties
with less available jail space.

. Conversely, because medium and small
countiesindict ahigher proportion of whitesand have
more space available in locd jalls, a higher per-
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centage of whites receive a split sentence (with a
jall term as a condition of probation) rather than a
prison term.

. The most important empirical reason that a
greater proportion of those sent to prison are black
is that a greater proportion of those arrested are
black.

Again, the Sentencing Commission staff failed to footnote
or cite any authority to support this finding. To blame the
higher rates of black incarceration in prisons as opposed to
locd jails on the availability of jail space is not supportable.
Actudly, in 1993, jail spacein most Ohio countieswas lack-
ing. Contrary to the Sentencing Commission staff conclu-
son, the Commission’s random survey found it was the
smaller countieswhich suffered more from overcrowded jall
conditions as a result of not building new and larger jals
than the larger counties. In other words, smaler county jails
were grossly overcrowded in 1993, and many are currently
experiencing overcrowded conditions.

The Sentencing Commission staff aso failed to cite author-
ity for the conclusion that a greater proportion of those ar-
rested are black. Moreover, contrary to this conclusion,
the vast mgjority of those arrested who could be sent to
prison in Ohio during the time the Sentencing Commission
report was issued were not blacks as the report states, but
white citizens of Ohio. See 1990 Uniform Crime Reports
for Ohio, provided to the Commission Saff by the Governor's
Office of Crimina Justice Services.

The gtatistics found in the Uniform Crime Reports for Ohio
need to be explained because the Sentencing Commission
saff cited them in their report as support for the percent-
agesof blacksin certain crime categories without explain-
ingitslimitations. Itsmain limitation isthat it does not cover
the mgority of police jurisdictions in Ohio, thus, any infor-
mation derived from it is not complete.

The Uniform Crime Reports are compiled by the FBI from
data voluntarily reported from Ohio police departments.
Only 300 of the 900 or more police departments in Ohio
volunteered theinformation to the FBI for compilationinthe
report. Therefore, the Uniform Crime Reportsfor Ohio are
comprised of information from about one-third of the police
departmentsin our state.
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. The Bureau of Jugtice Assistance of the U.S.

Department of Justice concluded that, “the
overrepresentation of blacks among offenders ad-
mitted to state prisons occurs because blacks com-
mit a disproportionate number of imprisonable
crimes.”

Thisclaim (that blacks“commit” adisproportionate number
of these crimes) hasno legitimate factua basisthat the Com-
mission could discern and none was provided by the Sen-
tencing Commission.

Additiona conclusions of the Ohio Crimina Sentencing
Commission’sreport regarding racia disparity in sentencing
include:

. Racid imbdance exigsin Ohio’'sjudice sys-
tem. Yet, for more serious offenses, it is not because
of systematic discrimination by judges.

. For |ess serious offenses, theimbal ance can-
not be as eadily explained by arrest, but can for the
most part be explained by other factors generally
viewed as legitimate to the justice system, such as
criminal history and offense seriousness.

. Much of the imbaance in incarceration for
drug offenses can be explained by grester involve-
ment by blacks with drugs that are pendized more
serioudy (such ascrack cocaine, as opposed to mari-
juana). Overdl, drug offenders nationaly do not
ethnically mirror drug offenses in Ohio.

That racid imbdance exigts in Ohio's judtice system is be-
yond contradiction. However, after reviewing The Sentenc-
ing Commission’s research, we do not think that it success-
fully made the case to exclude any causative factor for that
imbaance.

During our study, some highly suspect sentencing outcomes
were brought to our attention. A cursory review of such cases
does not dlow them to be easily dismissed by resort to fac-
tors other than race. By the same token, our own research,
while uncovering these aberrant examples of the system gone
awry, was unable to verify alegations put before us that the
imbaance was the sole product of systemic discrimination in
the handling of crimind sentencing in this date. The condlu-
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Juvenile Justice

son that we reach, therefore, is that constant attention must
be paid to thisaspect of the crimind justice process. If Ohio’'s
non-white populationsareever tofed confidenceinthedate' s
crimina judtice system, that system must assure that the num-
ber of aberrations experienced is held to an absolute mini-
mum. Those who are exposed to the system’s aberrations
need to have arapid, credible and public methodology for the
redress of |egitimate complaints, beyond the current appellate
process. The cregtion of an effective, permanent mechanism
for closaly monitoring and objectively reporting on the satus
of Ohio's effortsin this regard will fill this need.

In 1979, in spite of the existence of well-established law,
the Ohio Department of Rehabilitation and Correction was
sued and forced to racialy desegregate Ohio’s prison cells,
Stewart v. Rhodes.*’

Subsequently, in 1982 the Ohio Department of Rehabilita
tion and Correction was successfully sued again because
they maintained “racialy segregated dining facilities’ a the
Lebanon Correctiona Ingtitution which resulted in a black
inmate being brutaly beaten by prison guards for entering
the all-white prisoner dining room. Hendrix v. Dalman?®
As late as 1992, prisoners were forced to sue to desegre-
gate cdlsin the Ohio prison system. Whitev. Morris.*® The
Ohio Attorney’ s Generd office represented the statein these
prison segregation cases. Each timethey put forth arguments
claiming that racial segregation was for “security reasons’
or for other reasons. (See Stewart v. Rhodes)

In the prison segregation cases, the advocatesfor the prison
officids attempted to give legitimate or justifiable reasons
for the racid segregation at issue, in the same manner that
other governmentd entities argue the existence of judtifiable
reasons for racialy disparate crimina sentences.

Thereisadirect correlation between theway adults of color
and juveniles of color are sentenced for the commission of
crimind violationsin Ohio. The variables mentioned earlier
in this report affect both sentencing patterns.

The Department of Youth Services (“‘DYS’) provided the
Commission with statistical data for fisca years 1996 and
1997 regarding race distribution of felony commitments,
aong with other data regarding commitmentsto DY S.
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In fiscal year 1996, 49.9 percent of the DY S population
was represented by blacks. Hispanicsrepresented 2.6 per-
cent, and other (minority groups) represented 2.2 percent
of the DY S population. The white population was at 45.2
percent for 1996. The total minority population confined in
DY Swas 54.7 percent. The numbers for fiscal year 1997
essentialy remain the same. Blacks represented 48.7 per-
cent, Hispanics 2.6 percent, and others (minority groups)
wereat 1.9 percent. Thetota white population confined at
DY Sfor fisca year 1997 was 46.9 percent, while 53.2 per-
cent of the population at DY S was represented by minori-
ties. Thisis a curious propostion conddering that Ohio's
total minority youth population is 14.3 percent. Clearly,
Ohio’s minority youths are being incarcerated at a much
higher rate than non-minorities.

Black males are the group of youths who are incarcerated
a the highest rate. DY'S provided the Commission with
satistical dataof their population. The statistics provided a
breakdown of the numbers of males and femaes confined
and abreakdown based onrace. Black femalesrepresented
48.89 percent; white females represented 50.37 percent.
Other minority groups represent 0.74 percent of DYS's
population as of November 13, 1997. Black males repre-
sented 50.21 percent, white males 45.15 percent, Hispanic
males 2.68 percent, Asian males, 0.15 percent and other
minority groupsrepresented 1.81 percent of the population.
The number of minority males exceeded the number of mi-
nority females.

Therewere 67 minority femaesincarcerated at DY Sduring
this period versus 1,063 minority males housed in DY Sfa-

cilities. The number of white maleshoused in DY Sfacilities
during the same period was 875. The trend of incarcerat-

ing young black and minority males a higher rates than non-

minority maes mirrors the Commission's findings for the
state' s adult population.

In 1993, Bowling Green State University (BGSU), prepared
and published a report titled: Race and Juvenile Justice in
Ohio: the Overrepresentation and Disproportionate Con-
finement of African-American and Hispanic Youth. The
report details and focuses on Ohio data and statistics re-
garding minority youths in the crimind judtice system. The
report concludes with policy issues and recommendations
in an effort to identify and eiminate the disparate effects of
sentencing as it relates to Ohio’s minority youth population.
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The report gives a gatigtical analysis of nationwide trends.
Between 1926 and 1986, the numbers of personsincarcer-
ated increased dramatically, and black males comprised an
increasingly disproportionate share of those persons incar-
cerated. The annua number of admissions to state prisons
had risen 333 percent, from 38,318 in 1926 to 167,474 in
1986.2°

The BGSU study and report supports the perceptions of
the genera public that minority youths are being incarcer-
ated at an adarming rate. It concludes that, based on rel-
evant Ohio and national data, differences in delinquent be-
havior areinsufficient to account for disparities between mi-
nority and white youth in detention and confinement.2* The
data and datistical information available from the BGSU
study and other studies suggest that it isnot possibleto claim
that minority youth commit more crime or are referred to
juvenile court for more serious offenses than white youth.?2

The BGSU study concludesthat minority youth are referred
to juvenile court nearly twice the proportion as their preva-
lence in the population suggests they should be. Minority
youth are detained more frequently than white youth, their
cases dismissed more frequently, and they are confined in
DY S indtitutions more frequently. At none of these points
of decison are their offenses more serious on average than
those of white youth nor, istheir prior record of referralsto
court lengthier. In fact, the average number of prior court
referrds for minority males sent to DY S is about three; for
white maes, about five.?

DY S datistics for 1989 for male detained cases serving to
DY S confinement, by race of offenders shows. Out of 100
percent of casesreferred, 27 percent of those detained were
white males, 39 percent were minority males, 24 percent
adjudicated were white males and 32 percent adjudicated
were minority males. Asaresult of being adjudicated, only
eight percent white males were confined, and 11 percent
minority maleswere confined. The percentage of those con-
fined in DY Sfacilitiesfor minority males was eight percent,
while DY S confinement for white males was only five per-
cent.

The same statitica datafrom DY Sregarding males not de-
tained reveals that out of the 100 percent referrals, 73 per-
cent of white males were not detained and 61 percent of
minority maleswere not detained. Of those adjudicated, 58
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Conclusion

percent white males were adjudicated, while only 45 per-
cent minority maeswere adjudicated; six percent of thewhite
males were confined and five percent of the minority males
were confined. The same percentage of white and minority
males, three percent, were confined to DY S.°

The 1989 data is consstent with the DY S statistical data
regarding its commitments for fiscal year 1996 and 1997.
The trend continues to date. Minorities are being incarcer-
ated at a much higher rate than their white counterparts.
Digparate sentencing is not only affecting the adult minority
population but also the juvenile minority population as sup-
ported by existing statistics and datain Ohio and the nation.

Thesefindingsillustrate that the disparity in sentencing expe-
rienced by whites and non-whites is a fact and not a mere
“feding” or a perception that the public holds without justi-
fication or merit.

The Commission concludes that many people of color in this
date, and inthisnation, view theentire crimind justice system
as discriminatory toward them, solely because of their color.
This perception of discrimination encompasses every phase
of the crimind justice process and many of the personnd re-
gpongblefor its operation. Thefind reports of commissions
amilar to ours in other states throughout the nation confirm
what we found in Ohio - that is, that these perceptions are
firmly entrenched and for some take on the character of irre-
futable, universd truths2®

It must be said again that, like it or not, evidence does exist
that, more frequently than we want to admit, race playsarole
in too many of the decisons made in Ohio’s crimind jugtice
system. Theonly way that the Stuation can be corrected isto
acknowledge that a problem exists. While the Commission
recognizes that race does not account for dl of the differ-
encesin treatment that whites and people of color report ex-
periencing in their trestment a the hands of the crimind jus-
tice system, we are comfortable in concluding that the system
does not always operate in arace-neutra fashion. Based on
our review, we find that a factua basis does gppear to exist
for asgnificant percentage of the negative perceptions of the
system reported to us.

Let usreiterate: Regardless of accuracy, a person’s percep-
tions are that person’s redity. Therefore, if Ohio’'s crimind
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Recommendations

justice system is ever to appear fair in the eyes of dl of its
resdents, al of those responsiblefor its congtruction, opera:
tion, implementation and maintenance must be viewed as
making every reasonable effort to eradicate every factua ba-
ssfor perceptions of unfairness brought to their attention.

To that end, severd of the Commisson’s mgor recommen-
dationsin thisareaare geared toward the mandated gathering
of datistical data concerning the effect of race on the various
gtages of the crimind justice process. Gathering thisinforma:
tion, in and of itsdlf, of course, will not determine the exist-
ence of, or the extent of, race-based mistreatment. The col-
lection, maintenance and availability of such information, how-
ever, will provide those concerned with such issuesthe ability
to conduct objective research and objective evaluations of
the validity and extent of any future clams of race-based dis-
parate trestment. Where problems are found, this informa:
tion will asss in the congruction of effective corrective rem-
ediesto diminate them. The additiona benefit of assembling
thisinformation isthat those who might contemplate routindy
engaging in ingppropriate behavior will know that ther be-
havior is subject to scrutiny.

The Commission makes no recommendations asto the treet-
ment of individuas under the jurisdiction of the Ohio Depart-
ment of Corrections. After much thought and study we con-
clude that any such recommendations are beyond the man-
date of this Commission.

The Commission recommends the following:

1 All groups and organizations involved in the
criminal justice system - e.g., police, prosecutors, de-
fense counsel, pre-trial release personnel, probation
personnel, judges - engage in a continuing process of
study and discussion with the objective of identifying
and eradicating race based attitudes and practices.

2. Statistical dataastoracebecollected astopre-
trial bond decisions. This information will address the
perception of some people of color that bond decisons are
not aways race neutrd, athough CrimR. 46 is itsdf race
neutral. The Supreme Court would create the vehicle for
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collection of this information by the clerk of courts, who
would, inturn, transmit theinformation to the Supreme Court
to be maintained by the Supreme Court.

3. Statistical data asto racebemaintained in con-
nection with sentences, including community based
sentences, in all criminal cases, including misdemeanor,
juvenile and traffic cases. Senate Bill 2 requiresthisin-
formation asto felony sentences. The Supreme Court would
create the vehicle for collection of this information by the
clerk of courts, who would, in turn, transmit the information
to the Supreme Court to be maintained by the Supreme
Court.

4, L aw enforcement agencies maintain statistical

dataastoracein connection with all arrests. The pub-

lic hearings conducted by the Commission reved a wide-

spread perception by people of color that the law enforce-

ment officer’ sdiscretion asto whether to arrest an individua
isnot awaysexercised in race neutral fashion. These dtatis-

tics should be regarded as public recordsin the jurisdiction
where they are collected, and should be transmitted on a
regular basis to the head of the law enforcement agency,

certain eected officids of the jurisdiction and the chief ex-

ecutive officer of the jurisdiction.

5. I mplementation of therecommendations of the
Ohio Commission on African American Males, as
stated at pp. 12-13 of its Executive Summary. (See
Appendix | for recomendations)

6. All attorneys who wish to do criminal defense
work receive formal training in the basics of criminal
defense, and only be per mitted to do so upon obtaining
certification as to proficiency. The Generd Divison of
the Montgomery County Common Pleas Court and the Day-
ton Bar Association conduct an annua oneday Crimina Law
Certification Seminar. Training and certification would bet-
ter assure al indigent defendants, regardless of color, of a
minimum level of proficiency in their counsd.

7. The Bowling Green State University study be
reviewed and that its recommendations be imple-
mented. (See Appendix Il for the recommendations)

8. The Supreme Court should require that Com-
mon Pleas Courts adopt a form for purposes of com-
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plying with the requirements of S.B. 2 section
2953.21(A)(5) of the Revised Code.

0. TheSupreme Court should enfor cethemandate
of S.B. 2 that the Ohio Criminal Sentencing Commis-
sion monitor the effects of S.B. 2 with regard to R.C.
§2953.21(A)(5) as outlined in R.C. 8181.25, Sentenc-
ing Commission Duties as amended by S.B. 2.

10.  The Supreme Court should engage a per son or
entity with the necessary skill and experience to de-
sign meaningful methodologies for the collection and
compilation of relevant data asto race at all relevant
stages of the criminal justice system, and to monitor
the collection and compilation of the data.

11. The Supreme Court should establish therespon-
shbility for implementing ther ecommendations contained
in this section in the Office of the Court Administrator
for the Supreme Court and require an annual report to
the public on the progress obtained.
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LAW SCHOOLS

Law schoolsare the thresholdsto the legal professon and, as
such, play the mgor part in assmilation of minoritiesinto the
legdl professon and the formulation of attitudes among future
lawyers and judges.

Racid minorities continue to lag behind in the adminigrative
ranks of law schools. Minorities comprise 12 percent of
Ohio's population. The law schools minority student popu-
lations reflect that diversity with an average of 12 percent
minority students in the state's nine law schools. However,
only nine percent of law school faculty in Ohio are minorities.
While 10 percent of the law school administrators are minori-
ties, that percentage isbased on only two schools. Fifty per-
cent of Cleveland State University law school adminigtrators
and 38 percent of Ohio State University law school adminis-
trators are minority.* Not one of the remaining seven law
schools has a sngle minority administrator.  Administrators
are defined as deans, librarians and other adminidtrative per-
sonnel teaching less than hdf-time.

Little is known beyond anecdotd evidence about the racia
climates experienced by law school students, administrators
and faculty. Presently, there exists apaucity of collective na-
tiona research of racid biasin law schools. To thisend, the
Commisson on Racid Fairness chose toinclude areview of
racid biasissuesin the nine Ohio law schools. Itisour desire
and intent that the Commission’ ssurvey of law schoals, infor-
mation gathered from focus groups and public hearings, dong
with the Commission’ srecommendations, will ultimately con-
tribute to the nationd effort to resolve questions of racid bias
intheclassroom, thelegd profession and, ultimately, the court
sysem.

The remarks, findings and recommendations made regarding
the Ohio law schools are based on a survey completed by
eight of the nine law school deans in 1994 and updated in
1998; interviewswith students, faculty and adminigtratorsdur-
ing severd focus group meetings, public hearing testimony;
the examination of law school cataogs and brochures;, and a
review of studies completed by other state commissions. In
addition, pertinent quditative and quantitetive data from the
gender bias study in Ohio law schools were consulted.
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Resear ch and Findings

Recruitment Practices:
Students, Faculty
and Administrators

Focus groupswere conducted with administrators, faculty and
students of various American ethnic and international back-
grounds encompassing seven of the nine Ohio law schoolsin
four different parts of the sate. Group discussons with stu-
dents were held separately from those held with deans, fac-
ulty and administratorsin order to creste amore confidentid,
candid and relaxed atmosphere for the students.

The focus group discussions dlowed the Commission the
opportunity to explore theinforma law school culture by de-
scriptions of the daily activities, interactions, and perceptions
expressed by those participating.  Further, the focus group
discussons provided the Commisson amultidimensond sense
of law school issues.

Additiondly, the Commisson mailed questionnaires to the
deans of the nine law schools. Eight deans responded. The
questionnaire surveyed the demographics (students, adminis-
trators, faculty) of schools; their efforts to incorporate rel-
evant issues in curriculum and in professond sarvice, and
academic, professond, and financia programs targeting mi-
nority students. The surveys provide an account of racid fair-
ness issues and the forma structure and culture of surveyed
law schools as expressed through the perception and inter-
pretations of the deans.

It appearsthat al of the responding law schoolsare making a
concerted effort to recruit minority sudents. While somehigher
educationd ingtitutions across the country gppear to be limit-
ing their recruiting efforts of minority students and staff be-
cause of chalenges to affirmative action and diversty pro-
grams, we are pleased that Ohio law schools have recog-
nized thet thelegd basisfor diveraty programsremansstrongly
supported by the United States Supreme Court case Bakke
v. California and other decisons. We urge Ohio's law
schoals to continue their diversity efforts consstent with ex-
iding legd authority. All send mailings to promising minority
candidates, invite them to campus, and have outreach pro-
gramsto atract minority sudents. All participatein law school
fairs and most have summer enrichment programs for minor-

ity students. Most have scholarships and two have fellow-
ships for minority students.
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Recruitment efforts of minority students varied somewhat
among the law schoals.

The recruitment of minority students could be evaluated by a
number of different sandards. 1) adult minority population
of Ohio; 2) minority college students; and 3) apercentage of
Law School Admisson Test (LSAT) minority test tekers. Re-
gardless of the standards applied, increased recruitment of
minority studentsis desirable.

In attemptsto recruit moreminority sudents, somelaw schools
have broken away from typical methods. For example, at
Clevdand-Marshall School of Law, thelaw school co-spon-
sors a“magnet high school” in recognition thet it isimportant
to reach out to students before they even enter college. The
Univergty of Toledo has implemented a “Minority Summer
High School Law Program” for ninth and tenth graders to
encourage minorities to consder legd careers and ultimately
to increase minority representetion in the legal profession.

Other recruitinginitiatives areaided in part by the Law School
Admission Council (LSAC) which offersup to $1,000to law
schools to support minority student recruiting initiativesin the
month of February, which the LSAC Board of Trustees has
designated as Nationa Minority Recruitment Month.

Our survey of the initiatives of other jurisdictions reveded a
new program to expand the number of minority and other
disadvantaged students attending law school, initiatedin 1997
by Indiana Supreme Court Chief Justice Randal T. Shepard
andtheIndianaGenerd Assembly. Called the IndianaCoun-
cil on Legd Education Opportunity (CLEO), this program
invites minority and disadvantaged college sudentsto asum-
mer indtitute designed to prepare them for the specia nature
of law school. Thosewho are successful are entitled to three
years of saefinancia assstance to help them complete their
legd education. Programs such as Indiand's indicate the
court’s and state' s commitment to addressing the problem of
too few minority lavyers.

University catalogs and brochures are representetive of an
inditution’sforma culture and identity. Such officid publica
tions, through pictures and words, emphasize what is most
important and rdevant in an inditution’s culture and identity.
Thoselaw schoolsthat publish pictures and quotations of fac-
ulty and minority students and that distribute literature target-
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ing minority sudents, demondrate a desire and commitment
toward the plurdization of their sudent bodies. In a market
inwhich competitive minority sudentsare scarce, law schools
interested in plurdizing their sudent bodies may wish to en-
gage in asstive diversty public rdations, sarting with the
publication of minority-friendly catalogs.

In spite of the fact that there has been an overal increase in
the minority law student population in many Ohio law schoals,
there is a need for Ohio law schools to recruit, retain and
graduate more law students of color in order to admit more
licensed attorneysof color into the profession. Students state
that law schools need to continueto do everything possibleto
recruit and admit more minority students so those who enrall
do not congtantly fed that they are coming to aplace “where
nobody looks like (them).”

Responses to the law school questionnaires by the eight law
schoolsindicated most of the 1994-95 and 1998-99 student
admission committees of these schools were predominately
whiteintermsof adminigrators, faculty and law sudents. Only
two law school committees had two minority faculty mem-
bers, onelaw school committee had one minority faculty mem-
ber, and the rest had none. In part, the lack of minority fac-
ulty on admisson committeesisafunction of thelow percent-
age of minority professors in Ohio law schools and in law
schoolsin generd.

The same can be said regarding minority adminigrators; only
two schools in 1994-95 and three schools in 1998-99 re-
ported having minority administrators on their admission con-
mittees—one each. The biggest puzzle is the scarcity of mi-
nority students on such committees because, numericaly, they
tend to be larger in number than adminigtrators or faculty of
color. 1n 1994-95, only three admission committees had mi-
nority student members—oneeach. 1n1998-99, four schools
had minority student members. One of those schools seated
two minority students; the others had one minority student
each. The University of Akron School of Law does not seat
any students on its admissons committee.

Regarding faculty recruitment, most of the deansreported their
schools are using more than one srategy to identify and inter-
view potentia faculty of color. Most law schools send mail-
ingsto promising faculty candidates, invite candidatesto cam-
pus and offer guided tours. Nevertheless, it isevident that in
keeping with nationa trends, most Ohio law school faculty of
color are reatively new and untenured.
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“In 1982, | received tenure at Cleveland-
Marshdl College of Law. To my knowledge, thefirst
or second black person to receive tenure in the uni-
vergty... It isnow 1994. | am 4ill the only black
tenured law professor at Cleveland State University
Clevdand-Marshdl College of Law. Right now,
Cleveland-Marshdl on the good side has four Afro-
American members of the faculty; mysdf and three
Afro-American females. None of them are tenured.
Two of them are on tenuretrack. On the other hand,
we havealaw school faculty of 40-pluspeople. Four
isnot enough.”?

Frederic White, Professor of Law
and Associate Dean of Cleveland-
Marshall College of Law

As the Commisson members met with more and more stu-
dents, it became clear that a prevaent student concern at al
Ohio law schoolsis the need to increase the recruitment and
retention of minority deans, faculty and adminigrators. In
fact, as one Higpanic law student succinctly put it, “if there
were more minority faculty, deans, and adminigtrators, there
would be more minority law students” This sentiment was
not only expressed by students, but by minority faculty as
wall.

During focus group mestingswith individual law school deans,
they identified the following problems in recruiting minority
faculty and administrators.

» The“podl” of qudified minority faculty gpplicants
isamdl.

»  Thecomptition fromlaw schoolsacrassthe coun-
try, particularly those of higher prestige and nationa
reputation, is fierce when it comes to attracting mi-
nority deans, faculty and adminigtrators.

* Midwestern tates such as Ohio face stiff compe-
tition from schools located in states which offer more
attractive climates and loca/socia resources (eg.,
Cdifornia, Florida, Arizona).

» Financid resources often are limited with regard

to offering competitive salaries in comparison with
larger schools.
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Retention of Students

Diversity Sensitivity I ssues

While the Commission can certainly appreciate the noted
obstacles to the recruitment and retention of minority deans,
faculty and adminigtrator prospects, it is incumbent upon the
law schools to search for ways to combat these obstacles
and increase the number of minority deans, faculty and ad-
ministrators.

The law schools responses to the retention and curriculum
questionswere among the mogt interesting. Most of thedeans
reported their schools had generd formd orientation programs
for dl sudents rather than orientation programs that targeted
minority sudents. What is unknown is to what extent are
culturaly plurdigtic norms, vaues, traditions, and resources
discussed during the generd orientation programs?

Some Ohio schoals have established mentorship programs
such as receptions, workshops and retreats. Such activities
introduce minority sudentsto adminigrators, faculty and school
cultures and structures.

Mentorship programs may be modeled after the “buddy sys-
tem” program established at Georgetown University Law
School. The buddy system includes dl students, not just “ at-
rsk” sudents. Thus, participating minority students are not
digmatized in any way. At New York University School of
Law, there exists a Smilar buddy system between students
and faculty. The University of Washington School of Law
and Arizona State Univerdty College of Law are two other
examples of mentoring programs.

These mentorship activities should begin just before or soon
after the generd orientation day and should be available for
the duration of the students enrollment in the school. The
Commission stirongly encourages continuation and expanson
of these and other initiatives taken by Ohio law schools.

Throughout thelate 20th century, diversity sengtivity in Amei-
can higher education curriculum development has proved to
be a complex and controversd issue. The question “Does
the law school incorporate diversty sengtivity issues in rel-
evant classes?’ and thedeans’ responsesto the question cer-
tainly reflect the ambiguity and confuson characterizing the
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Extracurricular Activities

Placement

issueof culturd plurdisminlaw school curriculum. FHvedeans
indicated their schools had diversity requirements that
amounted to students being required to take courses on gen-
der and/or recid law. The remaining three law schools Ieft
course divergfication up to the discretion of the faculty. As
much as it is commendable to find courses on gender biasin
law school curricula, it smply is not the same as courses on
racia bias.

Most Ohio law schools reported they do not have formalized
culturd diversty training programs.

The military and a number of universties and corporations
have found that when culturd diversty sengtivity issues are
linked to manageria promotion and merit evauation, it makes
such demographic changes part of the normative structure of
an inditution.

Such diversity sengitivity training iscertainly not apanaceafor
the eements of racism that exist in law schoolsand society as
awhole. Nevertheless, such training would assst with day-
to-day interactionsamong mgority and minority sudents, fac-
ulty and adminigtrators. Perhgps as aresult of such training,
white faculty might be encouraged to seek out, assst, and
advise students of color, so that this does not become the
“unofficid duty and responghbility” of faculty of color.

All of the deansreported their law school s have extracurricu-
lar activities which address racid issues, such as the Black
Law Student Association (BLSA) and the Hispanic Law Stu-
dent Association (HLSA).

Not one law schoal review or journa has more than a few
minority student members. Of the law schools responding to
the questionnaire, one school had 16 percent minority repre-
sentation on thelaw review; the number dropsto nine percent
at the next school before bottoming out &t five percent.

With regard to placement issues, in 1994-95 threelaw schools
had “ specia programsthat specificaly assst minority sudents
seeking summer employment or employment following gradu-
ation.” 1n 1998-99, six schools offered such assstance. All
eight law schools offer “discussions or presentations’ by lega
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Monitoring Racial Bias
In Law Schools

professonds in various fieds, while five offer such services
targeting minority sudents. All eight responding law schools
provide “written information about specific professona op-
tions,” while five target minority sudents for informetion dis-
tribution.

Whiledl eight responding law schools provide individud ap-
pointmentswith placement officers, one school provides such
services targeting minority students.  Eight law schools cur-
rently offer practiceinterviewsfor al sudents, and one school
offers such practice sessons targeting minority sudents.

The patterns of placement of law school graduates by the
employment sector (public, private, and government) within
one year of graduation and broken down by racia ethnicity
was quantified by the deans. On avery important level, such
quantified patterns of employment are useful because they
give us an anecdotal sense of the sectors in which minority
students tend to be employed.

The Commission strongly supportsthe current placement strat-
egies used by severd Ohio law schools that improve the de-
gree to which minority law students are networked into pro-
fessond career tracks, such as minority clerkship programs
that work in coordination with local bar associations and law
firms. Another exampleisthe roundtable breskfast held each
year with the participation of area atorneys and locd law
students. These are examples of programs established
throughout the state of Ohio in cooperation with loca bar
associations. The Commission encourages the devel opment,
continuation, and expansion of Smilar initiatives.

Only three schools reported having administrators with pri-
mary responsbility for specific groups such as racia minori-
ties, women and the physicaly handicapped. The status and
effectiveness of these administrators were not reveded. |If
given empowered, proactive charges, such diverdty policy-
making positions may prove to be very effective.

Law schools should establish a mechanism to ensure a sys-
temic approach toward minority issues in law schools. In
other words, dl polices, activities, saffing and initiativesshould
be viewed with an eye toward minority input and concern for
the impact they might have on minorities.
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Recommendations

The find hurdle in law school educeation is passing the bar
exam. Data on bar results is important not only for the law
schools from which students graduate, but for the lega pro-
fesson as a whole. Race-based discrepancies should be
noted in totdity and by law school, and examined by the Su-
preme Court of Ohio.

To assg Ohio law schoolsin focusing on the issues of racid
fairness and to promote changes that foster a commitment to
address racid/ethnicity issues, the Commisson makes the
following recommendations for law schools:

1 Law schools should give priority to efforts to
recruit and retain minority sudents. The Commission
strongly supportsand encour ages affir mative action and
diversty programsthat attract and retain minority stu-
dents and staff. Some suggested strategies to accomplish
this indude the following:

a Law schoolsshould use candidate referrd ser-
vice ligs to contact minority students who take the
LSAT and provide them information specific to the
minority experiences & the law school.

b. Law schools should attend large law school
recruitment forums and pre-law fairs and make cer-
tain theteam representing thelaw school includes stu-
dents of color.

C. Law schoolsshould vigt historicdly black col-
leges and other colleges with a high-minority repre-
sentation.

d. Law schools should encourage minority stu-
dents to enrall in law school by showing interest in
their matriculation through telephone cdls and mail-
ings from the law school dean, faculty and adminis-
tration. Sending letters and cdlling after a Sudent’s
application has been accepted shows additiona sup-
port and encouragement. Law schools should con-
sder gpplying for Law School Admisson Council
(LSAC) funding for a February minority recruitment
program.



e The Supreme Court’s support of the report
and funding of programssimilar to the IndianaCLEO
program should be adopted by the Ohio Genera
As=mbly.

f. Law schools should maintain contacts with
college advisory offices and send updated informa-
tion regarding the school requirements and admis-
S0Ns process to, at minimum, loca junior high and
high schools. Specid presentations could be made
to encourage minority student interest through pro-
gramssuch as Big BrothergBig Ssters, summer pro-
grams for high school students and “magnet high
school” relationshipsin the locd area.

o] Law schools should design and publish pub-
lic relations materids about their law schoolsand law
schooal lifethat demongratetheculturd pluraism com-
mitments of the schoal.

2. The Admissions Committee should include
minority student representation.

3. L aw schools should recruit and maintain minori-
tiesto serve as law school faculty and staff and adopt
policies aimed at advancement toward tenure and re-
tention of minority faculty members. The Commisson
suggests the following strategies to address this task:

a Law schools should involve professors and
students of color in the recruitment process for dean,
faculty and adminigirator positions.

b. Law schools should actively seek out and
identify minority individuas that may be “faculty ma
terid,” whether it be a conferences, minority organi-
zdions, minority alumni, other minority professonds
or through the practicing bar. The Commission highly
encourages schools to go outside of the “traditiona
structure’ in order to increase the pool of candidates.

4, L aw schoolsshould evaluatethegraduation rates
among studentsof color and include an obj ective evalu-
ation of the scope and effectiveness of each school’s
academic support programs. Thisevauation mightinclude
conducting exit interviews with dl minority sudentsincluding
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contact with those who drop out in order to learn what they
deemed beneficid and what they deemed detrimental to their
law school experience.

5. Law schools should review their academic pro-
gram to assesswaysin which diver sity valuesaremani-
fest throughout the institution. This may be partidly
achieved by providing diversty senstivity training for the dean,
faculty, adminigtration and sudents. Students should be sen-
gtive to the impact of bias in many substantive and proce-
durd contexts. Suchtraining might assst professorswith their
ddivery and style during class communications. Additiondly,
law schools are encouraged to find ways professors can inte-
grate the effects of race and ethnicity upon legd decision-
making and the effects of legd decisons upon racia and eth-
nic minorities including the trestment of fellow professonas
and treatment of court users. The law schools should set up
their own method of accomplishing this.

6. Law schools should continue to review their
cour ses, extracurricular programming, introduction to
law programs, student orientation and student life to
consider the extent to which diversity values are em-
bedded in their academic and nonacademic program-
ming. In addition, textbooks, course materials and class-
room presentations should be reviewed and atered where
necessary, to eiminate overt and subtle race and ethnic bias
whenever discrimination is not the subject of the course or
case.

7. Law schools should continue to review co-cur-
ricular programsto ensureminority sudentsareactively
sought out for incluson. Faculty and law review mem-
bers should make certain the writing competitions and
application processesarefair and equal to all students.
Some suggested strategiesto accomplish thisincludefaculty
members acting as sponsors for law reviews, journas and
moot court should communicate early in the minority stu-
dents law school careers regarding the process by which
students are admitted onto these scholarly publications, be-
come editorsor participate on the moot court team(s). Law
review or journa members and editors and moot court team
members should make presentations at minority organiza-
tiona meetings (e.g., HLSA, BLSA). Minority students
should be advised as to how to increase their chances of
getting on these publications or teams.
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8. Placement directors should be encouraged to
work with professional associations, bar organiza-
tions, minority alumni and the courtsto facilitatethe
entry of minority studentsinto summer clerkshipsand
other opportunitieswhich lead to professional devel-
opment. Minority lawyersare valuable role mode sto dem-
ondrate to minority students they can succeed. Minority stu-
dents should beintroduced early to the requirements and ben-
efits associated with obtaining judicid clerkships.

0. The Commission recommends all Ohio law
schools should continue to annually review their po-
licesand internal proceduresfor addressing violations
of human rightsor discrimination and make modifica-
tion as necessary to foster confidence and a commit-
ment to racial fairness among faculty, staff and stu-
dents. If such a policy and procedure does not exist,
one should be adopted within one year and reviewed
annually.

10. The Commission recommends the Supreme
Court of Ohio collect racial and ethnic information on
bar examination candidatesand monitor theresultsfor
race-based discrepancies. Such a system would alow
for continuous monitoring of performance levels of maority
and minority candidates.

11.  The Commission recommends that each law
school should continuetomonitor and evaluate student
and faculty recruitment and retention. Law schools
should report relevant data as may be prescribed by
the Supreme Court of Ohio.

The Commission recommends ongoing and routine data col-
lection and analysis regarding minority application, accep-
tances, admissions, placement and bar passage. Only
through such systematic data collection and analyses can a
law school conduct ongoing self-assessments regarding how
well it is medting its goa of improving minority education.
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INTERPRETER SERVICES

Natur e of the | ssue

The population of the United States is changing. While the
population of the country as a whole increased by just over
10 percent since 1980, the Asian-Pacific Idander segment of
America spopulationincreased by 108 percent. Thenation's
Higpanic community increased by 53 percent. Other linguis-
tic minority populations increased by 45 percent during the
same period.

When the Commission beganitsstudy, approximately 546,000
Ohio resdents did not use English asthar primary language.
Asisthe case throughout the country, that number grew dra-
maticaly during the lagt five years. The growth of Ohio’'s
non-English spesking population is projected to continue to
grow subgtantidly during the next five years and for many
years to come.

The Nationa Center for State Courts reviewed the findings
of court jurisdictions that had conducted systemic observa-
tions of interpreter services provided in their courtrooms.
Thesetrained observersfound that in every Singlejurisdiction
observed, without exception, glaring problems existed with
the provison and qudity of these services.

These problems resulted in uneven application of the guaran-
tees contained in the Fifth, Sixth and Fourteenth Amendments
to the U.S. Condtitution to those whose first language is not

English.
The problems encountered invariably include:

1. Inaccurate interpretations.

2. Falureto interpret the entire message.

3. Interpreters adding, deleting or putting their
own “spin” on testimony or statements made by
the parties, witness, court or counsdl.

4. A lack of understanding by interpreters of their
professond responghilities.

Research sudies and news media investigetions in other ju-
risdictions have uncovered darming miscarriages of judtice.
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These problems generdly fal into one of four categories:

1. Anunderegtimation and misunderstanding by
the legd community of the skills required to serve
adequately as a court interpreter.

2. An absence of standards and criteriato
qudify one to perform court and legd interpreter
services.

3. Aningbility of the sysem to effectively and
efficiently locate quaified legd interpreters.

4. A shortage of qudified interpreters.

During the public hearings the Commission conducted herein
Ohio, these same concerns echoed from some of those who
gopeared. In most communities the Commission visited, in-
quiries were made as to the existence of resources for those
who did not spesk English as a fird language.  Sadly, the
Commission was unableto uncover even onelocationin Ohio
where any plan, let done a coherent plan, to handle these
matters was inditutionaly developed and implemented.

The testimony of a witness in Lorain provides a good ex-
ample of the manner in which interpreter services gpparently
are handled across the gate.  The witness was a hilingua
Hispanic femde. She has worked for the court system in
Lorain for many years. During those years, she often has
been asked to volunteer her servicesasan interpreter for other
Hispanic resdents. She testified that she had not received
any formal training to perform these services. Any additiona
training that she received, she sought for hersdf. She indi-
cated that she received no additiond training for performing
these services and that she was expected to perform themin
addition to her other duties. She expressed her degp-seated
anxietiesand fearsthat shewas not qudified to perform these
functions properly and that people might have suffered be-
cause of her ingbility to interpret information correctly.

In addition, the Commission heard horror stories reating to
guilty pless unintdligently entered in crimind cases and teti-
mony inaccurately trandated. The Commission itsdf did not
conduct any independent or origina research to confirm the
anecdota information that these reports provided. We are
convinced, however, that the uniform experience of Ohio’'s
Sder gates, the current number of non-English spesking res-
dentscurrently living in Ohio, the projected increasein Ohio's
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Proposed Solutions

non-English speaking population in the near-term, as well as
the sheer importance of the Congdtitutiona protections that
areimplicated, require that the state take immediate action to
address the problem.

Cdlifornia, Massachusetts, New Jersey and Washington state
have initiated efforts that received nationd attention and rec-
ognition with regard to thisinterpreter issue. Inthesejurisdic-
tions, standards for the provison of interpreter services in-
cludetesting and certification programs, aswdl astraining for
potentia interpreters, judges and other justice system per-
sonnel. A number of other gates, including Kansas, Minne-
sota, Nevada, New Y ork, Oregon, Utah and Virginia have
smilar programs under consideration or devel opment.

The federd government was the first to see interpreter ser-
vices as aggnificant Condtitutiona problem and wasthe first
to attempt to remedy it. 1n 1988, Congress passed the Court
Interpreter Amendments Act that requires the use of criteria-
referenced examinations to certify potentia interpreters.

The Federal Court Adminigtrative Office developed the cer-
tification process after an extensive study of court needs and
conaultationswith judges, lawyers, litigantsand expertsinlin-
guistics and test development. The process requires that the
successful gpplicant must pass both awritten proficiency and
an ora performance examination. The objectiveisto deter-
mine if those tested have the range of vocabulary, reacting
comprehension and grammatica structure needed to handlea
variety of verba tasks, both ora and written, covering style
language level and intent of speakersin court proceedings.

By dl reports, thefedera examinations are the most thorough
currently being employed in the nation. Since the develop-
ment of the tests, fewer than 20 percent of those taking them
passed. This very low passage rate points out some of the
problems faced in developing an adequate pool of qudified
interpreters to serve the entire state court systlem in Ohio. It
aso emphasizesthe high risksin not having a certification re-
quirement.

Even in those gates in the forefront of this issue results are
mixed. New Jersey developed an ord screening examination
for interpreter candidatesthat it modeled after the federd test
and reports Smilar passing rates to those encountered in the
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The Cost Of Implementation

federa experience. Cdiforniawas the first state to adopt a
certification examination. However, its processwas chdlenged
because of inadequate test administration.

Unfortunately, there is currently no dternative to an exhaus-
tive, comprehensive, systematic skillstesting and certification
program to address and overcome the ills identified in this
area. Itis however, impracticd for the state to put together a
testing and certification program that would include more than
fiveto 10 of the world' s languages.

The good newsisthat aprogram that focuses on thosefiveto
10 languages would cover nearly dl court proceedings re-
quiring interpreter services. The languages that such a pro-
gram should include are those European languages that gained
world-wide currency during the colonid period as well as
those that reflect the recent influx of mgor Asan population
groups into our country and stete.

Curing these problems will not come without acost. A study
prepared by the State Indtitute of Justice concluded that, “Cre-
ative policy management drategies, the will to undertake a
long term initiative and a pragmétic attitude about driking a
ba ance between optimum and wholly unsatisfactory services
are required to make progress. Court Interpreter Services
lend themselves especidly well to resource and service shar-
ing, regiondly, Satewide, interstate and where appropriate,
across state and federd jurisdictions.”

In Ohio, we are fortunate that other jurisdictions have gone
before us and that their experiences resulted in a move to
engage in the creation of a multi-gate collaborative effort to
reduce the cogts of qudified interpreter service delivery and
to increase the poal of those qudified to ddiver those ser-
vices. The Nationa Center for State Courts estimates that
Ohio’ s costs to devel op a stand-al one examination and certi-
fication process is upwards of $100,000. According to the
center, the state can cut those costs by 75 percent by joining
the collaborative court interpreter service initiative that cur-
rently includesanumber of other state court jurisdictions. (See

the appendix.)
Eventualy, Ohio must consder the creetion of an administra:

tive position to oversee the implementation of any protocol
developed. The Commission understandsthat currently many
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Recommendations

of Ohio’'s courts have alimited need for interpreter services
and for many of our courts that Stuation is likely to prevall
for the foreseeable future. Reliance on resources such as
the AT&T Language Line and other non-government re-
sourcesfor administration of an interpreter services program,
in the short run, is probably most prudent and politicaly de-
fengble. Ultimatdy, however, non-English spesking popu-
lation growth and the need to have dl individuals who pro-
vide interpreter services well-versed in the trandations of
lega terminology will demand a more comprehensive solu-
tion to the problem.

On January 20, 1995, the Commission voted unanimoudly
to recommend to the Ohio Supreme Court the adoption of a
set of policy guidelinesto addressthe problem of interpreter
sarvicesin this state’ s courts even in advance of the publica
tion of this find report. On April 25, 1995, the Supreme
Court adopted the Commission’srecommendations. Those
recommendations were as follows:

1. The Supreme Court of Ohio should immediately
develop, and require the implementation of, concrete
guiddines for the certification and qualification of in-
dividuals and programs that provide language inter-
preter servicesin the courts of Ohio.

2. The Supreme Court of Ohio should develop, and
require adherence to, a code of conduct for all indi-
vidualswho arecertified to provideinter preter services
in the courts of Ohio.

3. TheSupreme Court of Ohio should requireedu-
cation for judges, refer eesand court administratorson
theimportance, availability and proper useof language
inter preter servicesin the courts. Thiseducation should
include components on the mandatory qualificationsfor ser-
vice asalanguage interpreter and how a court should estab-
lish and maintain access to an effective language interpreter

pool.
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CONCLUSION

There are no radica surprises in the facts found by and the
recommendations made in this Report of the Ohio Commis-
sonon Racid Fairness. Thereisagreat disparity in the per-
ceptions of the entire jugtice system between Ohio’s white
citizensand her citizensof color. Whitesseeafair sysemtha
basicdly works well; others see an unfair system that some-
times works but very often does not, at least not for them.
The digparity of experienceiswidest in crimina justice.

The Commission, after careful Sudy of Smilar effortsin many
other states, isnot surprised that empirica evidence supports
the perspectivesof both groups. Y &t, perceptionsa so proved
to bewrong in some Stuations. The experiences and fedlings
of citizens of color againg the justice system are so strong
that they are often not aware when the system is working.
Thislack of trust in the sysem isitsaf a serious problem.

The Commisson aso was not surprised by the discomfort
that those who chose to talk about these problems displayed
asthey related them. Nor wasthe Commission surprised by
the fact that many who should have spoken, both asto pos-
tive and negative experiences with Ohio's lega system, de-
clined to do 0.

The grength of the emotions of Ohio’s citizens that this in-
quiry brought to the surface also was not a surprise. Any
discussion about any aspect of the question of racein the last
decade of thetwentieth century anywherein the United States
of America should be expected to evoke strong emotions.

The Commission expectsthat its recommendationswill evoke
the samekind of strong emationsfrom thosewho believethat
it has overgtated the case for reform and from those who will
maintain it has not made the case strongly enough.

The Commission believesthat itswork isavaluable, though
imperfect, effort to begin a movement toward improving
Ohio’'s lega system. We hope that the result of these im-
provements will be that al those who seek to use the sys-
tem, or who are required to resort to it, will come away
believing that they were afforded the guarantees that our
congtitutions and our fundamental law promise. That is, a a
minimum, equa protection and due process of law.
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If our systemisto survive, if it isto be respected and obeyed,
al of the barriers to universal perceptions by significant ma:
joritiesof dl groupswithin our citizenry that the sysemisjust
must be destroyed . If that means spending more money,
adding additiona procedures, or diminating objectionable
practices, it isasmdl price to pay to reach that god.

The mandate of this Commission was S0 broad that it was
impossible to conduct a detalled inquiry into al of the dlega
tions of biastha were brought to the Commission’ s attention.
The areas that were studied and the actions the Commission
recommends as a result of those studies will bring about im-
mediate improvements in the way race is viewed by dl par-
ticpantsin Ohio’'slegd system.

The Commission aso believestheway it looked at the areas
that were examined will cause thosewho are engaged in other
aress of the lega system that were not examined to take a
hard look at the way they aso conduct business. Hopefully, a
closer eye will result in the correction of those practices that
currently causedistrust of thelegd system by its minority par-

ticipants.

Raciam is red, and it is ingdious. As shown by Andrew
Hacker in his book, Two Nations, Black and White, Sepa
rate, Hodtile, Unegud, theevil of racism goesfar beyond prgu-
dice and discrimination because it is often unconscious and
destroys our inditutions. Racism, moreover, can take over
ingtitutions, establishing enforced and legdly structured barri-
erstofairnessand sanctioning bias. Platitudes about freedom
and equality are not enough; indeed, they can become ex-
cusesfor hidden unfairness. Instead of alegp of faith, what is
required isalegp of action to make bold changesto the status
quo as recommended in this Report.

The Ohio Commission on Racid Fairness has established a
process and a roadmap for Ohio to assure its legd system
delivers on the promise contained in the Commission’s and
our country’s pledge, that is, “justice for al.” It is the
Commission’ sfervent hope that those who have the power to
use the tools this Report provides will recognize their utility
and seefit to use them.
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ENDNOTES

Judges and Attorneys Perceptions

1

In its 1995 session, the Oregon Commission’s Implementation Committee assured that its recommenda:
tions would be pursued by soliciting bids for carrying out nine recommendations in their own task force
report. Ohio’s Recommendation # 1 recommends just such an implementation committee.

In 1996, there were 31,655 attorneys employed in the State of Ohio. A comprehensive directory of al
atorneys in the state should be developed, including their addresses, ethnic status, educational and em-
ployment histories, and areas of practice. This task will be difficult in the case of minority attorneys,
because many do not belong to bar associations, and they tend to work in areas where they are lesslikely
to beidentified. Nevertheless, the development of a comprehensive directory of attorneysin Ohioisa
significant recommendation. See Recommendation # 4 in this section.

The question of qudifications of white and minority attorneys is noted as a problem in race relations
perception research. The term “qualifications’ is usudly left ill-defined, and there is a presumption
that entry and promotion depend on merit rather than persona connections and socia status.

Jury I'ssues

See generally, American Bar Association Judicial Administration Division Committee on Jury
Sandards. Standards Relating to Jury Use and Management (1993). Wash.D.C.. State Justice
Indtitute at vii.

American Bar Association, Standards Relating to Juror Use and Management, State Justice
Ingtitute, (1993).

Raymond Brown. Peremptory Challenges as a Shield for the Pariah, American Criminal Law Review,
31(4):1203-1212, (1994).

Cameron McGowan Currie and Aleta M. Pillick. Sex Discrimination in the Selection and Participation
of Female Jurors. a Post-J.E.B. Analysis, The Judges Journal, Winter:2-6, 38-42, (1996).

Michagl Fogerty and Linda McNamara. Preventing Racia Biasin Civil Jury Selection: New
Remedies for an Old Evil, The Florida Bar Journal, Nov.:69-71, (1989).

Nancy J. King. The Effects of Race-conscious Jury Selection on Public Confidence in the Fairness of
Jury Proceedings: An Empirical Puzzle, American Criminal Law Review, 31(4):1177-1201, (1994).
Charles J. Ogletree. Just Say No!': A Proposal to Eliminate Racialy Discriminatory Uses of
Peremptory Challenges, American Criminal Law Review, 31(4):1099-1151, (1994).

Deborah A Ramirez. A Brief Historical Overview of the Use of the Mixed Jury, American Criminal
Review, 31(4):1213-1224, (1994).

Supreme Judicial Court of Massachusetts Commission to Study Racial and Ethnic Biasin the
Courts. Equal Justice. Boston: Supreme Judicial Court of Massachusetts at 55 (1994).
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4 The jurisdictions were selected on the basis of the following criteria:

1 The percentage of minoritiesin the jurisdiction. Since a complete statewide study of
jury selection would not be feasible given the time and staff constraints of the Commission, we
purposely selected jurisdictions with high percentages of nonwhites. Thiswas fueled by our interest
in determining the representation along racia lines of juriesin various jurisdictions, and those jurisdic-
tions with large minority populations had the greatest impact on the largest number of minorities.

2. The Commission conducted public hearingsin the selected jurisdictions. Thus, it would
be possible to compare the testimonia evidence collected at the public hearings with empirica evidence
of jury sdlection in the respective jurisdictions.

3 Because of time constraints and statistical concerns, rura counties (with populations
under 200,000) were not selected. In Ohio’s rural counties, jury trias are infrequent, thus making the
collection of asignificant number of observationsavery lengthy process. Moreover, the demography of
the state is such that the urban counties have the highest concentrations of minorities while the rural
counties are overwhelmingly white. While it may be of considerable interest to study jury selection in
rural Ohio, the impact jury sdlection in rurd Ohio has on minorities is much less than in the urban
counties.

5 Robert Joe Lee, Non-White Issuesin Jury Management, at 21. Background paper for New
Jersey State Supreme Court’s Committee on nonwhite access to Justice (1991).

6 Franklin County Municipa Court file, Ohio State Commission on Racia Fairness and William L. Danko,
Evaluation of Juror Management: Cuyahoga County, Ohio (April 1993). A serious methodological
problem with these reportsisthat they claim to find “racial” representation in jury selection procedures
without taking into account the interactions of socioeconomic status and racial status. This prevented
the report writers from considering the underrepresentation of people with low socioeconomic status in
relation to their racid status.

7 Equal Justice, supra note 3, a 66-67.

Criminal Justice and Juvenile Justice

1 See, e.g., McCleskey v. Kemp, (1987) 481 U.S. 279, 107 S.Ct. 1756.

2 National Racial Disparity in Incarceration Growing, Sudy Says, The Plain Dedler, Jan. 30, 1997, at
12A, citing “Intended and Unintended Consequences. State Racia Disparities in Imprisonment” a
report issued by the Washington-based Sentencing Project.

3 Death Penalty Proportionality Satistics, Ohio Public Defender’ s Office, Death Pendty Division,
Sept. 29, 1997.
4 Id.

5 See OHIO REVISED CODE ANN. §2901.03 (July 1, 1996).

6 See Akron v. Rowland (1993), 67 Ohio $t.3d 375 (The Supreme Court of Ohio struck down an Akron
ordinance that made it a crime to “loiter” in what police believed to be high drug areas); Anti-Drug
Abuse Act of 1986 which established a 100-1 ratio between powder cocaine and crack cocaine. (A
person convicted of selling 5000 grams (5 kilograms) of powder cocaine is subject to the same manda
tory minimum sentence as the person convicted of selling 50 grams of crack cocaine.)
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11

12

13

14

15

16

For example, one prosecutor made a training tape in which he advised young prosecutors to try to keep
blacks from low-income areas off juries. He said the blacks from the low-income areas are less likely to
convict. He further said, “1 understand it. It's an understandable proposition. There's aresentment for
law enforcement. There's aresentment for authority. And as aresult, you don’t want those people on
your jury.” L. Stuart Ditzen, Linda Loyd and Mark Fazlollah, Philadelphia Inquirer, Apr. 1, 1997, p. A1

(interna quotation marks omitted).

For example, in Franklin County, court-appointed lawyers are paid $30 per hour for out-of-court services
and $45 per hour for in-court services. In most retained cases, atypical fee per hour (Franklin County)
ranges between $95 and $250 per hour, depending on the attorney. Source: Interview, Y oungstown
Municipal Court Administrator, Michael Crogan, Dec. 5, 1997, and Franklin County Municipa Court
Administrator, Bud Capretta, Dec. 5, 1997. These figures were re-checked in 1999 and the same rates

aoply.

For example, in 1999, of the eight Summit County Common Pleas Judges of the General Division, Judge
James R. Williamsis the only minority judge on the court. Of the five 9th District Court of Appeds
judges, all are white.

The judges and staff of the Genera Division of the Franklin County Court of Common Pleas remain
predominately white. All of the judges of thelOth District Court of Appeals are white.

The Commission staff also found that white judges usually have white law clerks and other court person-
nel, while minority judges usualy have some minority personnd.

For example, only three blacks graduated from the University of Akron School of Law in 1996 and five
in 1997.

Police departments keep information sheets of arrest with a category for the race of the
suspect/defendant. Every probation department the Commission staff contacted, except Franklin County,
provided the numbers of probationers broken down by race, and the Ohio Department of Rehabilita-
tion and Correction provided the numbers of incarcerated persons broken down by race and sex in
addition to providing the same from some probation departments under their jurisdiction.

Memorandum to Sentencing Sub-Committee and Advisory Committee from Fritz Rauschenberg,
(Aug.12, 1996).

The Real War on Crime, Report of the Nationa Criminal Justice Commission, 1996.

February 1990 U.S. Generd Accounting Office report, “ Death Penalty Sentencing: Research
Indicates Patterns of Racial Disparities.”

Fritz Rauschenberg and David Diroll, Disparity and Uniformity in Criminal Sentencing: An Ohio
Criminal Sentencing Commission Sub-Committee Staff Report (1993), at 2.

By contrast, a recent report by the United States Sentencing Commission entitled Special Report to
the Congress: Cocaine and Federal Sentencing Policy, (April 1997), p. 8 stated: “While there is no
evidence of racial bias behind the promulgation of thisfederal sentencing law, nearly 90 percent of the
offenders convicted in federal court for crack cocaine distribution are African-American while the
majority of crack cocaine users are white.”
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17

18

19

20

21

22

23

24

25

26

This same report states. “In the same way, biases in favor or against African-Americans can largely
be explained by a greater involvement of African-Americans in serious felonies that result in ar
rests.”

(1979) 473 F. Supp. 1009 (SD. Ohio).

(1982) C-1-82-123 (S.D. Ohio).

(1992) 811 F. Supp. 341 (SD. Ohio).

Bowling Green Sate University Report: Race and Juvenile Justice in Ohio (June 1993) at 1
(hereinafter “BGSU Report™ ).

BGSU Report, a 126.

Id.

Id.

BGSU Report, at 30, fig. 2.5.

BGSU Report, at 31, fig. 2.6.

Other states which have studied this issue have also concluded that racial bias does exist in the criminal
justice system. Minnesota, which established race neutral sentencing guidelinesin 1980, found that white
offenders were nevertheless treated more leniently and concluded that “ (t)here isracial biasin sentenc
ing in Minnesota” See Find Report of Minnesota Supreme Court Task Force on Racia Biasin the

Judicia System (1993) pp. 49-57. Seeaso Fina Report of the (lowa) Equality in the Courts Task Force
(1993).

L aw Schools

1

2

American Bar Association Officid Guide to Approved Law Schools 1999 Edition.

Since 1994, according to Professor White, one black femae and one Pakistani have been tenured
while one faculty member from India and one black femae faculty member are on the tenure track.

78



Appendix |

Ohio's African-American Mdes. A Cal to Action

Report of The Governor's Commission on Socidly Disadvantaged Black Mdes
Columbus, Ohio: The Ohio Office of Black Affars

June 1990

Criminal Justice

Asof June 1, 1989, African-American male youth represented 43.3% of the mae youth indtitutiondized by
the Department of Y outh Services (DY'S). Asof January 1, 1990, African-American maes made up
51.1% of the Department of Rehahilitation and Corrections (DRC) prison population.  The African-
American male population in Ohio is estimated at just over 10%. Clearly, this population is being incarcer-
ated at rates far exceeding its population percentage.

The Crimind Justice Subcommittee addressed three main areas of concern:
1. Juvenile Judtice
2. Crimind Judtice Sysem Andyss
3. Police/Community Relations and Victimization

1. Juvenile Justice
The increase in the percentage of African-American maesin DY Sinditutions has risen from 34% in
198510 43%in 1989. At the sametime, the overdl mae population of DY S indtitutions grew 13%
(from 1,749 to0 1,980). The cost of housing youth at aDY S indtitution increased from $21,593 in
1985 to $28,451 per year in 1989, a 32% increase. 1n 1989, Ohio spent $92,019,995 operating
juvenile justice correctiond agencies—fourth in the nation behind Cdifornia, Florida, and New
York.

Recidivism rates, categorized as re-commitments (a DY S felon released and on aftercare who
commits anew offense) and prior discharges (aDY S feon released, who completed aftercare and
is discharged, who commits a new offense) are increasing for dl DY Syouth, but at afaster rate for
African-American male youth. Revocations (a DY S felon released to aftercare who violates one or
more conditions of aftercare) are decreasing, but & a dower rate for African —-American mae youth
than for the overdl DY S population.

Two important features of the Ohio juvenile judtice system are;
High rates of procession youth into the system
Overwheming conditions of overcrowding

Overcrowding is believed to be linked to the frequency of deeth and injury accidentsin juvenile
justice correctiond facilities. Ohio is among the top five statesin the nation in the frequency of deeth
and injury incidents, along with Cdifornia, Tennessee, New Y ork and Oregon. Further, overcrowd-
ing often results in inadequate trestment, poor supervison and lack of physica safety.

Research has shown that indtitutiondization may not be the most effective trestment in the early
stages of ddinquent behavior (i.e., for first and second time offenders). Despite this, Ohiois

79



serioudy behind other gates in developing effective sentencing dternatives for juveniles.

Thereisaneed for areassessment of the juvenile justice system, from court processing through
ingtitutionalization to re-entry and reintegration processes.

Recommendation Summary — Juvenile Justice

CJ-1 Fund further research into the disproportionate representation of African-American youth in
the juvenile justice system.

CJ-2 Devdop diverson programsto prevent African-American maes from entering the juvenile
judtice system.

CJ-3 Mandate juvenile offenders gtatutory right to trestment provided in the least restrictive,
family-centered, community-based environment avalable.

CJ-4 Provide effective and productive “dternative’ programs to the traditional sentence of “lock-
up” for juvenile felons, and require equa minority access to such programs.

CJ5 Deveop community-based “dternative’ programs specifically designed for African-Ameri-
can males that are conceptuaized, planned and proportionately staffed by African-Ameri-
can males,

CJ-6 Edablish societd re-entry/reintegration programs for juvenile offenders and communities.

CJ-7 Increase African-American mae professiona employees representation throughout the
juvenile judtice system.

2. Criminal Justice System Analysis
An andysis of the adult crimind justice system revedled two primary issues of concern:

The number and proportion of African-American maesin the Ohio prison inmate
system
African-American mae attitudes toward the crimina justice system.

Aswith the juvenile justice system, African-American maes are disproportionately represented in
Ohio pend inditutions. In addition, while incarcerated, African-American males are more likdy to
commit serious offenses within prisons than their white counterparts, and such offenses are more
likely to be more severe.

At the same time, areview of the work force composition at 15 state prisons showed that, with the
exception of the Dayton Correctiond Indtitution, none had significant numbers of African-American
maes on ther professond gaffs. Thislack of African-American culturd input into determining the
severity of inditutiona offenses may be a sgnificant factor in the large numbers of such offenses
reported.

Also important is the lack of incentives for inmates to participate in educationa and substance abuse
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programs. The reported average educationd level of Ohio’'sinmatesis 7" grade. Improving this
educationa leve could result in lower recidivism rates and higher success rates for inmates who are
released.

Thefind issueisthat substance abuse programsin prisons need to be expanded. DRC estimates
that 7 out of 10 inmates have a problem with acohol or drugs. There are not enough treatment
programs available to meet the needs of the prison population.

Recommendation Summary — Criminal Justice System Analysis

CJ-8

CJ-9

CJ10

Cr11

CJ12

CJ13

CJ14

CJ15

CJ-16

CJ17

Expand and upgrade public defenders' offices to ensure equity between the prosecutoria
function and defense function.

Provide a uniform, workable system for pretrid release for persons with bailable offenses.

Require sdlection of juries to be based on both voter regigtration and driverslicense ligts.

Mandate presentence investigations for al convicted felons.

Egtablish a Sentencing Commission, as recommended by the Governor’s Committee on
Prison and Jail Crowding, to research and review sentencing patternsin Ohio courts.

Provide incentives to inmates for productively participating in educationd programs.
Increase and expand substance abuse programs in prisons.

Require community-based corrections programs to develop programs specifically address-
ing the needs of African-American males.

Edtablish parole guideines in the Ohio Adminigrative Code.

Increase funding for development of programs for both communities and inmates for re-
entry/reintegration of inmates into the community.
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APPENDIX I

Bowling Green State University
Race and Juvenile Justice in Ohio
June 1993

Policy Issues and Recommendations
I ssue #1 Police Referral Patterns

Since minority youth are overrepresented upon referra to juvenile court, it isclear that police enforce-
ment practices and referrd patterns have alot to do with overrepresentation. Referrd by police is ultimately
related to more frequent detention of minority youth and more frequent confinementsin DY S, However, it is
not known what aspects of law enforcement policy or practice may contribute to overrepresentation. City
crime patterns, patrol manpower alocation assignments, and police decisons to arrest or release need to be
examined to see why arrests produce more minority youth than white youth.

Recommendation #1: Studies should be encouraged by loca crimind justice planning teamsin con-
sultation with persons knowledgeable about crime distribution and manpower alocation patterns. Police data
on arrest or release of youth need to be made available to qualified research teams on a redacted basis and
innovative patrol observation studies should be developed.

| ssue #2 Records of informal referrals

Ohio needs to decide upon a uniform policy with respect to records of informa sanction processes
ranging from school discipline to unofficid handling of referrds to juvenile court. These records would be
epecidly useful for addressing early warning signs of youth involvement in antisocid behavior and for its
opposite: identifying the factors related to desistance from continued involvement in trouble.

Recommendation #2: State statutes and agency policies need to be reviewed in order to providefor
aconsgtent policy with respect to youth records. There is no doubt that the protection of privacy, the assur-
ance of accuracy, and the scope of availability are difficult issues that cut on both sides of the question.
However, if effective monitoring of race differences in informa sanction processes is to be achieved, it will
require avallability of better information about what happens to youth when they first begin to get into trouble
with authority. The common sense gpproach embodied in the old statement, “ An ounce of prevention isworth
apound of cure” issurdly applicable here.

| ssue #3 Developing guidelinesfor and monitoring detention decisions

Since detention is o0 highly associated with confinement decisons and since minority youth have so
much greater risk of being detained, effective guidelines need to be devel oped to bring greater awareness of
the disparity and meaningful reformsto reduce the disparity to detention decision makers. Ultimatdly, thismay
require changing state law regarding the criteria necessary to detain ayouth or devel oping effective community
monitoring programs to take the place of a parent who can't both support her family and monitor adolescent
children at the pesk of their strides for independence.
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Recommendation #3: Develop and eva uate somemodd community-based dternative preadjudicatory
release and monitoring programs or adaptations of existing programs like dectronicaly monitored house ar-
rest.

Recommendation #4. Study the merits of changing the state Statutory or loca operating policies,
specificaly rdated to guardian issues, that indirectly place minority youth more at risk for detention.

Issue# 4 DY Sdispositions

Findingsfrom this study suggested that more severe digpositions may be accorded in countiesthat lack
resourcesto provide community-based dternatives. Furthermore, despite the absence of an overall race effect
on confinement controlling for relevant factors such as prior confinements, seriousness of the offense, and
others, the type of confinement is strongly related to race. For every two out of four white youth who receive
aDY S confinement, three out of four minority youth will receive aDY S confinement. The average number of
prior court referras preceding a DY S confinement is three for minority youth, five for white youth. Minority
youth get to DY Sin greater numbers and earlier in their careers than white youth. Some further recommenda:
tions consstent with recent recommendations for revisons of DY S funding focus on new community-based
dternatives and nonprescriptive disposition guiddines.

Recommendation #5: The range of community-based disposition dternatives should beincreased to
reduce the number of nonviolent, nonchronic offenders sent to DY S. Relatedly, ingtitutional programs need to
be redesigned to take into account shifts in the nature of the deinquent population that will accompany the
increased use of community-based programs.

Recommendation #6: Nonprescriptive guiddines concerning the kinds of offenders and stages in
their “careers’ a which aDY S confinement could be replaced by an dternative disposition should be devel-
oped using the data collected in this study and smilar data about DY S admissions cohorts.

I ssue # 5 Dealing with angry youth and unresponsive systems.

Findings from this study suggest that minority youth moreso than white youth react with anger when
confronted by a sanction process that is perceived to be arbitrary, manipulative, and without an evident pur-
poseto hdp youth. Thismay he an early expresson of the criss of confidencein our ingtitutionsor it may bea
temporary teenage posture. Whatever its progression, if anger is ingppropriately expressed or alowed to
fedter, it ultimatey proves to be dysfunctiond. Juvenile justice agencies have a responshility not to make
matters worse than they are.

Recommendation #7: Juvenile justice agencies should take the lead in developing training programs
for gaff who work with youth dientsto ded with anger effectively and congtructively. One prosecutor dready
communicated with project Saff that he thought the decison smulation booklet was a good training exercise
for new attorneys on his gaff to become familiar with decisions in which demeanor may play arole.

Recommendation #8: Juvenile justice agencies should also take the lead in cooperation with schools
to develop effective lega education programs that focus on conflict resolution and dispute resolution, on how
the principles of law can operate to everyone sbenefit, and on the positive power of legd inditutions. Inan era
of sengtivity to abuses of power and privilege, legd ingtitutions like the juvenile court must assume a postive
rolein helping to restore even young peopl€ slost confidencein basic principleslike equity, justice and therule
of law.
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DEDICATION

Any effort to examine an area as controversa asracid fair-
ness in an inditution as al-encompassing as our legd sysem
does not just happen. Someone hasto havethevison to see
the need. An independent judicid system is fundamenta to
our democratic system of government. Fairness is funda
mental to our system of jugtice. The Ohio Commission on
Racia Farness owesiits existence to three individuas.

Judge Carl J. Character determined that there was a need to
review the complaints of those who sincerdy believed that
they were unable to receive justice from our state’ slegd sys-
tem. Judge Character, past presdent of the Nationa Bar
Association, heard the complaints of many lawyers of color
who sometimesfdt thet, ingtitutionally, the cards were stacked
againg them. Asa practicing attorney, and later as ajudge of
the Cuyahoga County Court of Common Pless, he frequently
found himsdlf in Stuations that caused him to wonder if these
laments were based in fact.

Judge Character became aware that in other states, including
New York, New Jersey, Florida and Minnesota, commis-
gons of inquiry were examining theissues of racid fairness.

Judge Character became convinced that Ohio should under-
take the sametype of review. To that end heinitiated anum-
ber of conversations with the Chief Judtice of the Supreme
Court of Ohio, Thomas J. Moyer.

Effortsto reform and improve Ohio’ slegd system mark Chief
Justice Moyer’ s tenure as Ohio's top judge. He continualy
spearheads efforts by the Ohio Supreme Court to present an
accurate image of the legd profession in the eyes of the pub-
lic. He hasingsted that the public’s concerns about the legd
system be addressed. These concernsinclude integrity, qual-
ity and farnessin the delivery of legd servicesand legd edu-
cation in Ohio.

It isnot surprising, then, that Judge Character found in Chief
Justice Moyer awilling ear for his concernsabout the public's
perception of thefairness of Ohio’'slegd system. After talk-
ing to community leaders acrossthe sate, Chief Justice Moyer
concluded that the level of public concern on this issue was
aufficient to warrant afull-scae investigation.



With grest care, the chief justice recruited the partnership of
the Ohio State Bar Association and assembled the member-
ship of this Commisson to examine the pertinent issues.
Among those recruited was Attorney James M. Kura, are-
nowned crimina defense atorney and the state' s public de-
fender. Jm brought a unique perspective and an uncommon
energy to this Commisson’swork. No task was too large
or too smdl for Jm to tackle. He favored the Commisson
with his incisve observations and his keen sense of what
was right and what was wrong, a sense honed by years of
working for those whose concerns and issues were most
likely to receive little or no atention.

Jm Kura was one of this Commisson's hardest working
members. He chaired the subcommittee that explored the
important issuesfacing people of color inthesate scrimina
justice system. We continued to benefit from his hard work
long after he was diagnosed with termind cancer. Jm con-
tinued to believein theneed for thisCommisson and towork
for its successful completion until the day he died.

The vison and the efforts of these three men informed and
shaped the efforts of the Ohio Commission on Recid Fair-
ness. They supported the Commission’s gpproach to the
issuesit confronted in an even-handed, deliberateway. They
demanded that the Commi sson accept nothing a facevaue.
They required that the Commisson examine every dlega
tion—those suggesting the propriety of the status quo and
those outlining the need for change—with the same dispas-
sonate eye.

We dedicate this final report to the commitment to fair-
ness of these three men and to the memory of our friend
and colleague, James M. Kura.
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